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Notes on Taxable Income Received 
Via Fiduciaries 


By E. E. WAKEFIELD* 


HE fallibility of language as a means of expres- 
ie of thought is forcibly brought to our atten- 

tion when we study income tax statutes. Un- 
doubtedly the framers of the Revenue Act of 1928 and 
earlier laws had a clear conception of the place in the 
scheme of taxation which they wished to give to 
estates and trusts and the benefi- 
ciaries thereof. Yet in preparation 
of returns and calculation of tax we 
are frequently puzzled to determine 
whether the fiduciary is the entity, 
receipt of the income by whom deter- 
mines its character, or whether the 
fiduciary should not be taken, in 
some cases at least, to be a mere con- 
duit of income, the status of which 
should be determined by considera- 
tion of the recipient beneficiary as the 
real taxpayer. 

At first glance it might be assumed 
that the language of Section 161 and 
following sections of the Revenue 
Act of 1928, and similar sections of 
the earlier laws, make it clear that 
there was no intention except to 
make the fiduciary the taxpayer and 
to determine taxable income with 
reference to the fiduciary, the final 
receipt by some one else being 
merely secondary and _ incidental. 
However, no such simple disposition 
of the questions involved between 
fiduciaries and beneficiaries can be made, as will be 
shown by consideration of a few cases and the results 
as to taxable income of beneficiaries. 


Dividends Received Through Fiduciaries 


Section 163 (b) of the Revenue Act of 1928 pro- 
vides in part as follows: 

Credits of Beneficiary—If any part of the income of an 
estate or trust is included in computing the net income of any 
legatee, heir, or beneficiary, such legatee, heir, or beneficiary 
shall, for the purpose of the normal tax, be allowed as credits 
against net income, in addition to the credits allowed to him 





*Member of the Massachusetts Bar; with Lybrand, Ross Bros. 
& Montgomery, Boston, Mass. 
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under Section 25, his proportionate share of such amounts of 
dividends and interest specified in Section 25 (a) and (b) as 
are, under this Supplement, required to be included in com- 
puting his net income. 


The credit given by Section 25 (a) referred to in 
Section 163 (b) is the credit for dividends in the 
determination of income subject to the normal tax. 
Under the usual procedure, in the 
case of an individual who owns stock 
directly, the full amount of dividends 
from domestic corporations is de- 
ducted from total net income before 
the normal tax is figured. If the 
gross amount of dividends happens 
to be larger than net income, then 
there will be no normal tax. Under 
former practice of the Treasury De- 
partment when dividends were re- 
ceived by a _ beneficiary and the 
gross dividends happened to be 
greater than the net income of the 
beneficiary from the trust, gross 
dividends were included in the benefi- 
clary’s individual return to the ex- 
tent of his share of the gross 
dividends of the trust and a red 
figure was shown under the item in 
the return for other income from 
the fiduciary. The result was that 
the individual who happened to re- 
ceive dividends through a trust in- 
stead of through direct ownership of 
the stock got the same credit for his 
share of the gross dividends that he would receive 
if he had owned the stock and received dividends 
directly. However, in Mim. 3584, under dgte of 
November 30, 1927 (see C. B., December, 1927, 
page 72) the Commissioner ruled that a_benefici- 
ary receiving dividends from a fiduciary should in- 
clude them only to the amount of his share of the 
net income from the fiduciary in case his share of the 
gross dividends from the fiduciary exceeded his share 
of such income. This change in the position of the 
Department was with special reference to the 
language of Section 219 (d) of the Revenue Act of 
1926, which was similar to the language above quoted 
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from the Revenue Act of 1928 and provided in part 
that the credit should be limited to “his proportionate 
share of such amounts specified in subdivisions (a) 
and (b) of Section 216 as are under this section re- 
quired to be included in computing his net income.” 
It is evidently assumed that the language just quoted 
is to be taken literally and the credit limited to pre- 
cisely the amount of the net income from the trust to 
be reported by the beneficiary. 

It is suggested that this interpretation of the lan- 
guage of the statute is too narrow in that it renders 
this particular provision for credit for dividends out 
of harmony with the general procedure. As already 
stated, if an individual owns stock, he takes credit for 
dividends in determining his normal tax for the full 
amount of the dividends. Similarly, if dividends are 
received by a partnership which sustains a loss and 
has no net income, the practice of the Department is 
to permit the credit for the full amount of gross 
dividends in the individual returns of the partners. In 
other words the general practice is to recognize divi- 
dends to be a distinct kind of income to be segregated 
and to be kept free of normal tax by treating them in 
gross as a part of net income. In order to prevent the 
double taxation of income distributed in the form of 
dividends Congress might have adopted another method, 
similar to that followed under the Massachusetts in- 
come tax, and have considered that net income includes 
the gross income from dividends and other sources as 
reduced in each part by the proper proportionate amount 
of all allowable deductions. It might then have given 
credit for the net dividends only. This method would 
have prevented the inclusion in taxable income of any 
part of dividends not already eliminated by deductible 
expense, etc. But Congress chose the simpler and more 
practical procedure under which dividends are allowed 
to retain their identity in gross as an adjustment of net 
income. This result is produced in general by the pro- 
visions of Section 25 of the Revenue Act of 1928 under 
which dividends from domestic corporations without 
any adjustment for expense or for deductions are a 
credit in determining the normal tax. It is not obvious 
why when the dividends happen to be received through 
an interest in an estate or trust the general treatment 
should be so modified that something less than the gross 
dividends .assignable to the beneficiary is allowed as a 
credit in figuring his income subject to the normal tax. 
If Section 163 of the Revenue Act of 1928 requires 
that the credit in the case of dividends received from a 
fiduciary should be limited to the net income so received, 
as seems to be the reasoning under Mim. 3584, it is 
difficult to understand why it would not be provided 
that in the ordinary case of receipt of dividends by 
partnerships the credit should be limited to the net 
income. In fact the statute in Section 25 merely pro- 
vides for credit for the dividends without restriction as 
to the amount of the income. As stated, this is a simple 
way for seeing that income already taxed to the corpo- 
ration is not again subjected to normal tax. 


In the case of the beneficiary who receives net income 
in an amount less than his share of the gross dividends 
the expenses properly chargeable in reduction of the 
income received by the fiduciary (often precisely the 
same in nature as would be allowed as deductions if 
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paid directly by the individual) are not permitted in 
whole to reduce his taxable income. For example, if 
taxes and interest paid by the fiduciary combined with 
deduction for the compensation of the fiduciary so 
reduce the income returned by the fiduciary that it is 
less than the dividends, the beneficiary who really bears 
these expenses and who should get them in whole in 
reduction of his income subject to normal tax loses a 
part of them through the effect of Mim. 3584. If he 
were still permitted to follow the procedure in force 
before the issuance of Mim. 3584, he would pay no 
normal tax on his share of the dividends and he would 
get the deduction for these expenses to reduce his in- 
come subject to normal tax in accordance with the pro- 
cedure followed when he receives the dividends through 
direct ownership of the stock. Inasmuch as dividends 
are not subject to the normal tax and in the ordinary 
case are segregated in gross before the normal tax is 
figured, it is easily seen that all deductible items plus 
dividends go to make up the total reduction of gross 
income in determining the amount subject to normal 
tax. 

If it be a proper interpretation of the law as a whole 
that the fiduciary is the taxpayer and any income paid 
over by him to a beneficiary or properly credited to the 
beneficiary is merely a reduction of the income which 
would otherwise be taxable to the beneficiary, of course, 
it may properly be said that the beneficiary is concerned 
merely with his share of the net income and he cannot 
ask for any adjustment not directly derived from the net 
income assignable to him. Net income as a concept 
must be gross income less some deductions else there 
would be no occasion to speak of net income. But the 
moment that net income is looked at as gross income less 
deductions it is evident that we may properly look be- 
yond the literal language of the statute .“dividends and 
interest . . . required to be included in computing his 
net income.” Once we look behind this literal meaning 
if we insist that the net income is not made up of gross 
dividends with the proper adjustment to arrive at the 
correct amount of net income but is wholly dividends in 
case they exceed net income, we create the anomalous 
situation that the beneficiary for whom this special pro- 
vision of the statute is intended receives treatment dif- 
ferent in principle simply because he happened to get 
his dividend income indirectly and not directly. In the 
case of Gavit v. Irwin, 268 U. S. 161, the Supreme 
Court of the United States decided that income received 
by beneficiaries is taxable, and not non-taxable, as a 
legacy, upon the ground that the property right of a 
beneficiary in a trust is of a nature to produce what is 
commonly understood to be income. The income flows 
from the ownership in property. If the income happens 
to be dividends, it nevertheless flows to the beneficiary 
through his equitable interest in the trust and there 
should be no sufficient reason for creating different re- 
sults with reference to normal tax when (1) the divi- 
dends come directly through ownership of the stock 
and (2) indirectly through interest in an estate or trust. 
It, therefore, seems to the writer that Mim. 3584 indi- 
cates a construction of the particular provisions of the 
statute which is out of line with the broad scheme of 
the statute and out of line with the broad fact that in 
practice the beneficiary is the usual taxpayer in the case 
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of a trust with distributable income, whereas the fidu- 
ciary is the taxpayer only in the less common case in 
which the income is not distributable, or with reference 
to gains on sale of the corpus of the trust which ordi- 
narily are not part of the income of the beneficiary. 


When Is Income “Properly Paid or Credited... 
to Any Legatee, Heir or Beneficiary” ? 


Another question similar as to the intent of the 
statute in the taxation of fiduciaries and beneficiaries 
is raised by the language of Section 162 (c) of the 
Revenue Act of 1928, which is as follows: 

(c) In the case of income received by estates of deceased 
persons during the period of administration or settlement of 
the estate, and in the case of income which, in the discretion of 
the fiduciary, may be either distributed to the beneficiary or 
accumulated, there shall be allowed as an additional deduction 
in computing the net income of the estate or trust the amount 
of the income of the estate or trust for its taxable year which 
is properly paid or credited during such year to any legatee, 
heir, or beneficiary, but the amount so allowed as a deduction 
shall be included in computing the net income of the legatee, 
heir, or beneficiary. 

Is the purpose of this language merely to eliminate 
certain income which otherwise would be taxable to the 
fiduciary or is it to bring the statute into line with the 
general proposition that the one who is the real bene- 
ficial owner of the income is the one to be taxed? In 
the light of the last question, what does “properly paid 
or credited” to a beneficiary mean? Is it enough that 
the income has been paid or credited and that such 
payment or credit was not improper? Certain rulings 
of the Department seem to give an affirmative answer 
to this question. See G. C. M. 4596, C. B., December, 
1928, page 133; G. C. M. 2509, C. B., December, 1927, 
page 235 and O. D. 806, C. B. 4, page 223. InGC. M. 
2509, if it be assumed that in fact the widow had taken 
over the property individually, of course, the income 
would be properly included in her individual return, 
but on the facts reported it seems to be inferred that 
she could take a deduction for the income in her return 
as executrix merely because she in fact appropriated 
the income to her individual use and benefit. 

To the writer, the really important question as to what 
income is “properly paid or credited” to the beneficiary 
seems to be, not who in fact received the income, but 
who was the rightful beneficial owner of the income at 
the time it came into the hands of the fiduciary. It 
is of great importance to beneficiaries of estates in the 
process of administration with large income received 
in the current year and included in payments of legacies. 
The resulting tax may vary widely, dependent on 
whether the fiduciary returns the income and pays the 
tax or the beneficiary returns it in addition to his other 
income and so is taxed in the higher surtax brackets. 
The mere fact of payment of an amount derived wholly 
or partly from income received by the fiduciary does 
not bring the income within the language of the statute 
above referred to. See the case of Ronald De Reuter. 
et al., decided by the United States Board of Tax Ap- 
peals in 1927, 7 B. T. A. 600, at page 609. This seems 
the reasonable conclusion. When an executor is ready 
to make settlement of an estate, he pays over property 
in his hands, part of which may come from income. Yet 
until the time for settlement of the estate, under the 
laws of most of our states, the legatee may not have 
had any direct right to the property or any claim on the 
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income as such. The receipt of his share of the estate 
may be nothing more than a distribution in which the 
inclusion of income is incidental and not through any 
right of the beneficiary which is naturally productive 
of income. A legatee may be entitled to a legacy of 
$50,000 which, as it turns out, could not be paid him 
in full except for the earnings of the property in the 
estate arising within the year in which distribution to 
the legatee is made. The right of the legatee is never- 
theless merely to $50,000 and it is not a right which 
would ordinarily be producing income during the period 
before payment of the legacy. To conclude that he 
received income simply because part of the $50,000 was 
from income collected by the executor during the 
period of administration is to misconstrue the relative 
rights of the executor and the legatee in regard to the 
property. On the other hand, under Massachusetts 
law, for example, it has been held in the case of Old 
Colony Trust Company v. Smith, et al., decided March 
27, 1929 (see Massachusetts “Advance Sheets”), that 
a beneficiary of a residuary trust is entitled to the 
income from the date of death of the decedent. In 
other words, in such a case a residuary legatee has a 
property right from the outset which may properly 
produce income of which he is the real owner and 
on which he should be taxed. 

What has just been stated seems to the writer to be 
in harmony with the real intent of the statute. It is 
quite proper to charge an executor or administrator 
with a tax on income received while he holds the prop- 
erty as such fiduciary for the benefit of the estate. It 
is quite proper, also, to tax any legatee or beneficiary 
for income which, by whomever directly received, 
really belongs to the beneficiary. However, such pub- 
lished rulings of the Department as are to be found 
leave it uncertain whether the Department intends 
to be governed by the underlying principles suggested 
above or is content to let the tax fall on the beneficiary 
or legatee unless it is clear that he could not properly 
have received the income of the estate. The writer 
believes that legatees should not assume the burden 
of the tax on distributions to them which happen to 
contain income of the estate unless, under the local 
law governing, it is clear that they are the real owners 
of the income as it is received by the fiduciary and 
it is truly an increment to their property rather than 
an increment to the estate the destination of which is 
not established until distribution can be made. 


Stock Dividends Received by Life Tenants 


In spite of the decision of the Supreme Court of 
the United States in Eisner v. Macomber, 252 U. S. 
189, the so-called “stock dividend case,” by no means 
all the questions as to taxable income arising out of 
stock dividends are settled. The general principle on 
which the Eisner v. Macomber case was decided was 
that a stock dividend merely added to the number of 
shares owned by a stockholder without changing his 
proportionate ownership in the corporation. This is 
quite clear if the stock of the corporation is of but one 
class or if common stockholders receive a stock divi- 
dend in preferred stock. In either case the proportion- 
ate ownership of a stockholder in the corporation 
remains the same and if there were a liquidation 

(Continued on page 198) 







































































































































































































































































































































































































































































































































































































































Effect of Sections 611 and 612 Where 
Collection of an Outlawed Tax Was 


Made After February 26, 1926 


By Frank J. ALBus* 


of the present day is the application of Sections 

611 and 612 of the Revenue Act of 1928 to that 
type of case where it would be admitted that the tax 
was collected after the statutory period for collection 
had expired if Section 611 had not been enacted. This 
section of the law has been before the courts in a 
number of cases and the decisions are in conflict. This 
article will be confined to that type of case where an 
abatement claim was filed against the assessed tax and 
collection was made after February 
26, 1926, at a time when the collec- 
tion was barred under the then exist- 
ing law. At the outset the writer 
submits that in a case of this nature 
the application of Sections 611 and 
612 of the Revenue Act of 1928 
would be unconstitutional and void 
in that it would deprive the taxpayer 
of his property without due process 
of law in violation of the Fifth 
Amendment to the Constitution of 
the United States. 

Section 611 of the Revenue Act 
of 1928 reads as follows: 

If any Internal Revenue tax (or any 
interest, penalty, additional amount, or 
addition to such tax) was, within the 
period of limitation properly applicable 
thereto, assessed prior to June 2, 1924, and 
if a claim in abatement was filed, with or 
without bond, and if the collection of any 
part thereof was stayed, then the payment 
of such part (made before or within one 
year after the enactment of this Act) shall 
not be considered as an overpayment under 
the provisions of Section 607, relating to 
payments made after the expiration of the 


period of limitation on assessment and 
collection. 


Section 1106 (a) of the Revenue Act of 1926, is of 
vital importance to the discussion of the question under 
consideration. This Section of the Revenue Act of 
1926 reads as follows: 

The bar of the statute of limitations against the United 
States in respect of any Internal Revenue tax shall not only 
operate to bar the remedy but shall extinguish the liability; 
but no credit or refund in respect of such tax shall be allowed 
unless the taxpayer has overpaid the tax. The bar of the 
statute of limitations against the taxpayer in respect of any 
Internal Revenue tax shall not only operate to bar the remedy 
but shall extinguish the liability; but no collection in respect 
of such tax shall be made unless the taxpayer has underpaid 
the tax. 

Section 612 of the Revenue Act of 1928 attempts to 
repeal Section 1106 (a) of the Revenue Act of 1926 
as of the date of its enactment. This section reads as 
follows: 
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Section 1106 (a) of the Revenue Act of 1926 is repealed as 
of February 26, 1926. 

It is submitted that in a case where collection of a 
tax was made after February 26, 1926, and at a time 
when the collection was barred under the then existing 
law, Sections 611 and 612 of the Revenue Act of 1928 
are unconstitutional and void. Section 1106 (a) of the 
Revenue Act of 1926 provides that the bar of the 
statute of limitations against the United States shall 
not only operate to bar the remedy but that it shall 
extinguish the liability. This Section 
of the law was on the statute books 
from February 26, 1926, to May 29, 
1928. Consequently, when Section 
1106 (a) of the Revenue Act of 1926 
became law on February 26, 1926, 
it automatically applied to those cases 
where collection of the tax was 
barred, and no collection had been 
made, and extinguished the liability 
as fully and completely as though the 
taxpayer had never owed the tax. 

It is true that Section 612 of the 
Revenue Act of 1926 attempts to 
repeal Section 1106 of the Revenue 
Act of 1926 as of the date of its 
enactment but it is submitted that by 
that time the taxpayer had acquired a 
vested right and that any attempt on 


right was unconstitutional, and void 
for the reason that it was an attempt 
to resurrect and recreate a tax that 
had been completely extinguished and 
paid by operation of law. After 
Section 1106 of the Revenue Act of 
1926 had applied to extinguish the 
liability of the taxpayer he was in the same position as 
though he had taken his money to the Collector of 
Internal Revenue and removed the liability by payment 
in cash. In the latter case the liability would have 
been removed by payment in money while in the for- 
mer case the liability was removed by operation of 
law. The result in either case would be exactly the 
same, namely, the extinguishment of the liability. Could 
Congress recreate the liability which had been extin- 
guished by payment in cash without violating the “due 
process” clause of the Federal Constitution? It seems 
that ne argument is necessary to contend that it could 
not. For the same reason, then, Congress did not have 
the power to recreate a liability which had been ex- 
tinguished by statute. The Sixteenth Amendment to 
the Constitution authorizes the collection of a tax based 
on income. The recreation of the liability extinguished 


the part of Congress to destroy that- 













May, 1930 





by Section 1106 of the Revenue Act of 1926 does not 
fall within the power granted by the Sixteenth Amend- 
ment to collect tax on incomes, and of necessity must 
be an arbitrary confiscation of property in violation of 
the Federal Constitution. 


Vested Right Acquired by Taxpayer 


The argument in this article is based upon the 
proposition that in a case where the statutory period 
for collection expired prior to February 26, 1926, and 
collection was made after that date, the taxpayer had 
acquired a vested right when Section 1106 (a) of the 
Revenue Act of 1926 became law and that it was 
beyond the power of Congress to pass any subsequent 
legislation that would affect that right. 

In order to determine if Section 1106 (a) of the 
Revenue Act of 1926 gave a taxpayer a vested right 
it is first necessary to ascertain what such a right is. 
Kent, in his Commentaries, Vol. 4, page 202, defines a 
vested right as follows: 

A vested right is an immediate right of present enjoyment, 
or a present, fixed right of future enjoyment. 

In the case of Pearsall v. Railway Company, 161 
U. S. 646, the Supreme Court of the United States 
said : 

Rights are said to be vested, when the right to enjoyment, 


present or prospective, has become the property of some par- 
ticular person or persons as a present interest. 


See also Presbytery v. First Presby. Ch., 80 N. J. L. 
572. 

In the case of Gladney v. Syndor, 172 Mo. 318, the 
Court said: 

Vested rights may be created either by the common law, by 
statute, or by contract, and it makes no difference as to the 
method of their creation, they are entitled to the same pro- 
tection. (Italics supplied.) 

When we consider the above definitions there ap- 
pears to be no doubt that when Section 1106 of the 
Revenue Act of 1926 extinguished the liability of a 
taxpayer with respect to his tax liability for a given 
vear he had a vested right of present enjoyment in 
the realization that no further liability remained for 
that year. It is true that in the case of Oak Worsted 
Mills decided by the Court of Claims on December 2, 
1929, the Court said: 

If plaintiff acquired such a right it was by virtue of the 
statute of limitations and it is said that no vested right accrues 
to the taxpayer out of the running of the period of limitation. 

However, in the Oak Worsted Mills case the collec- 
tion was made before February 26, 1926, and therefore 
the benefits of Section 1106 (a) of the Revenue Act 
of 1926 had not accrued to the taxpayer. Conse- 
quently, the language of the Court of Claims in that 
case referred to the ordinary theory of the statute of 
limitations which merely bars the remedy but does not 
extinguish the liability. In such a case since the lia- 
bility remains it is within the power of Congress to 
legislate with respect to the remedy for the reason that 
the mere barring of the remedy would not give the 
taxpayer a vested right. However, Section 1106 (a) of 
the Revenue Act of 1926 is clear and definite in its 
language to the effect that it not only barred the remedy 
but that it also extinguished the liability. Therefore, 
under that section of the law a taxpayer acquired a 
vested right even though it accrued to him under a 
limitation statute. This distinction is clearly shown by 
the Court in the case of Clinton Iron and Steel Com- 
pany v. Collector, 30 Fed. (2d) 542, in which they 
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stated that such decisions as United States v. Heinszen 
and Company, 206 U. S. 370, and Rafferty v. Smith, 
Bell and Company, 257 U. S. 226, do not apply for 
the season that Section 1106 of the Revenue Act of 
1926 not only barred the remedy but extinguished the 
liability. 

If the right which accrued to a taxpayer under Sec- 
tion 1106 of the Revenue Act of 1926 was a vested 
right, and it is submitted that it was, then the decisions 
are unqualifiedly to the effect that this right could not 
be effected by any provision of the Revenue Act of 
1928. 

In the early case of Dartmouth College v. Woodward, 
4 Wheat. 518, the Supreme Court of the United 
States laid down the law that when individuals have 
acquired absolute or vested rights under a statute a 
subsequent repeal can not divest the rights which have 
become vested under the statute. And in the case of 
Pritchard v. Norton, 106 U. S. 132, the Supreme Court 
of the United States said: 

A vested right of action is property in the same sense in 
which tangible things are property and is equally protected 
against arbitrary interference. Whether it springs from con- 


tract or from the principles of the common law it is not com- 
petent for the legislature to take it away. 





A vested right of action is property in the same sense in 
which tangible things are property and is equally protected 
against arbitrary interference. 

See Cooley’s Constitutional Lim. 8th Ed. 756; Hal- 
ling v. Industrial Commissioner, 262 Pac. 79; Crump 
v. Guyer, 157 Pac. 321; 2 A. L. R. 331. 

In United States v. Henrich, 12 Fed. (2d) 940, the 
Court said: 

My conclusion here is that Congress can not enact a law 
that would destroy, impair or injuriously affect rights that 
have vested under a former constitutional enactment, and that 
to enforce the Act of June 4, 1920, against the defendant and 
require him again to pay for his property would be in violation 
of the constitutional guarantee heretofore cited. (Fifth amend- 
ment to the Constitution of the United States.) 


In the case of County of McCracken v. Mercantile 
Trust Company, 84 Ky. 314, it was said that a law can 
be repealed by the lawgiver, but the rights which have 
been acquired under it while it was in force do not 
thereby cease. This was the rule of the civil law and 
has been strictly adhered to in England where there is 
no express restriction upon legislative power. . 


And in the case of Memphis v. United States, 97 
U. S. 293, the Supreme Court of the United States 
said: 

We do not deny that it 1s competent for a legislature to 
repeal an Act which when it was passed was a mere gratuity, 
if while it was in existence no vested rights have been acquired 
under it or in virtue of it. (Italics supplied.) 

In the case of Society for Propagation of the 
Gospel v. Wheeler, 2 Gall. 105, the Court said : 

Upon principle every statute which takes away or impairs 
vested rights acquired under existing law or creates a new 
obligation, imposes a new duty, or attaches a new disability 
with respect to transactions already passed must be deemed 
retrospective. 

In the case of Crump v. Guyer, supra, the Court 
referred to the above language and said: 

To hold otherwise would leave us at sea and place it in the 
power of the legislature at will to disturb, and even destroy 
by subsequent legislation rights which had accrued under 
existing laws. 

And in the same case the Court said further: 

Where rights of property are admitted to exist the legisla- 
ture can not say they shall exist no longer; that if it were 
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otherwise the Constitution would then mean that no person 
shall be deprived of his property or rights unless the legisla- 
ture shall pass a law to effectuate the wrong; and this would 
be throwing the restriction entirely away. 

It will be seen, therefore, that if Section 612 of 
the Revenue Act of 1928 is applied in conjunction with 
Section 611 to a case where collection was made after 
Section 1106 of the Revenue Act of 1926 had extin- 
guished the liability, it would be an attempt to resur- 
rect and recreate a tax that had been extinguished and 
paid by operation of law which is a matter beyond the 
power of Congress. The Supreme Court has said that 
such a thing can not be done. See further: Ogden v. 
Blackedge, 2 L. Ed. 276; Town of Koshonog v. Burton, 
104 U. S. 668; District of Columbia v. Hutton, 143 
U.S. 18; United States v. Clafin, 97 U. S. 546; William 
Danzer and Company, Inc., v. Gulf & Ship Island 
Railway Company, 268 U. S. 633. 


The Courts that have upheld Section 611 lay stress 
upon the cases of United States v. Heinszen & Com- 
pany, 206 U. S. 370, and Rafferty v. Smith, Bell & 
Company, 257 U. S. 226, referred to above. It is sub- 
mitted that these cases have no application to a situation 
where the liability of a taxpayer was extinguished by 
Section 1106 (a) of the Revenue Act of 1926. They 
merely raised the question of the right of Congress to 
pass an Act legalizing and ratifying the imposition and 
collection of duties by the authorities of the United 
States in the Philippine Islands prior to the passage of 
the Act. The only question of conetitutional law in- 
volved in this issue was whether or not Congress could 
pass a law imposing a tax or a duty retroactively. There 
is no doubt but that Congress has such power. The Rev- 
enue Act of 1918 was passed in February, 1919, and 
was made to apply to income for the year 1918. If 
the Revenue Act of 1918 were attacked on the grounds 
that it could not apply to income for the year 1918 
because such application was retroactive then the 
principle decided in the Heinszen case would apply. 
However, Section 611 of the Revenue Act of 1928 
when applied to a case where collection was made 
after February 26, 1926, presents an entirely different 
question of constitutional law. The Act under con- 
sideration in the Heinszen case created an original lia- 
bility retroactively. Section 611 of the Revenue Act 
of 1928 does not create an original liability but attempts 
to recreate a liability that had been created by a prior 
Revenue Act which liability had been completely ex- 
tinguished by operation of law in that type of case 
under discussion in this article. It is submitted that 
Congress has no such power for the reason that it 
deprives taxpayers of a vested right which accrued to 
them under Section 1106 (a) of the Revenue Act of 
1926. 

A case more in point is that of William Danzer & 
Company, Inc., v. Gulf & Ship Island Railway Com- 
pany, 268 U. S. 633. In 1920 Congress passed the 
Transportation Act which contained a provision to 
the effect that the period of Federal control over rail- 
roads was not to be computed as a part of the two- 
year period of limitation for bringing action against 
carriers or for filing claims for reparation with the 
Interstate Commerce Commission for causes of action 
arising prior to Federal control. A claim for damages 
had been filed with the Interstate Commerce Com- 
mission against the railroad-in question and an award 
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was made by the Commission. The claim was not 
filed within two years from the date of the cause of 
action, however, if the period during which the Fed- 
eral Government had control over the railroad weie 
excluded. then the claim was filed in time. The Su- 
preme Court of the United States held that the expira- 
tion of the two-year period of limitations for filing 
the claim against the railroad not only barred the 
remedy but extinguished the liability and that, there- 
fore, the attempt of Congress by the Transportation 
Act of 1920 to modify the statutory period to recreate 
the liability after it had been extinguished was to de- 
prive the carrier of its property without due process 
of law in violation of the Fifth Amendment to the 
Constitution of the United States. It appears that the 
attempt of Congress by passing Sections 611 and 612 
of the Revenue Act of 1928 to recreate a liability which 
had been completely extinguished by operation of law 
is subject to the same objection. 


The several cases that have been decided directly 
upon the question of the application of Section 611 
and Section 612 of the Revenue Act of 1928 where 
collection was made after the passage of Section 1106 
of the Revenue Act of 1926 have been uniformly in 
favor of the taxpayers. 

In the case of Clinton Iron and Steel Company v. 
Heiner, supra, decided by the District Court for the 
Western District of Pennsylvania the Court in dis- 
cussing the application of Section 611 to a case where 
the collection was made while Section 1106 of the 
Revenue Act of 1926 was in effect said: 


Congress may, under certain circumstances, ratify an errone- 
ous collection of tax retroactively. United States v. Heinszen 
& Company, 206 U. S. 370; Rafferty v. Smith, Bell & Com- 
pany, 257 U. S. 226. The situation in the case at bar, how- 
ever, is not that of the cases cited. In the instant case the 
tax was collected by the defendant, as Collector of Internal 
Revenue, at a time when existing statutory law declared that 
not only was the right of collection barred but that the lia- 
bility had been extinguished. The plaintiff, by statute, was 
denied relief by injunction. It could do nothing but pay the 
amount unlawfully demanded and seek its remedy in an action 
against the Collector. Before bringing such action it was 
required by statute to first demand the return of the amount 
paid from the Commissioner of Internal Revenue, it is true; 
nevertheless the suit is not against the United States but a 
personal action against the Collector based upon his illegal 
collection. The United States is interested not at all until 
and except its proper executive officer, in the exercise of a 
discretion conferred upon him by statute, adopts the liability 
of the Collector as that of the United States. Sage v. United 
States, 250 U. S. 33. 

Keeping in mind the nature of the present action it seems 
plain that Section 611 of the Revenue Act of 1928 furnishes 
no defense to the defendant. That section is not a specific 
retroactive ratification of the illegal collection by the defendant 
as its agent (as were the statutes under consideration in 
United States v. Heinszen and Rafferty v. Smith, Bell & Com- 
pany, supra), but a statute designed to control the Commis- 
sioner and his agent. If it has any retroactive force it is in 
respect to a demand upon the United States for the return of 
an amount voluntarily paid, and not in connection with a 
personal suit therefore brought against a Collector of Internal 
-Revenue to recover an amount paid under duress at a time 
when no legal liability existed on the part of the taxpayer. 


The principle announced by the Court in the Clinton 
Tron and Stecl Company case was adopted by Judge 
McVicar in the case of Erie Coal and Coke Company 
v. Heiner, 33 Fed. (2d) 135, wherein the Court stated 
as follows: 

This Court in an opinion by Judge Gibson (which we 


follow herein) in the case of Clinton Iron and Steel Company 
v. Heiner, decided this month, held that the sections aforesaid, 
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(Section 607 and Section 611 of the Revenue Act of 1928) are 
not applicable. 


The question of the application of Section 611 and 
Section 612 to a case where collection was enforced 
while the Revenue Act of 1926 was in effect again 
arose in the case of Pepsin Syrup Company v. 
Schwaner, D-9313, C. C. H. 1929, and again the Court 
held that these sections had no application to the facts 


involved. In the course of its decision the Court said: 

The tax here sought to be recovered and the right to re- 
cover it was barred by Section 1]06 (a) of the Revenue Act 
of 1926 before it was paid under duress by the taxpayer. That 
statute not only barred the remedy but extinguished the obli- 
gation of the taxpayer to pay. The fact that Section 612 of 
the Revenue Act of 1928 repealed Section 1106 (a) of the 
Revenue Act of 1926 ‘as of the date of its enactment’ is no 
avail to defendants in this case. Jt was not within the power 
of Congress to enact legislation to recreate the liability exttn- 
guished by the operation of Section 1106 (a) supra. United 
States v. John Barth Company, 27 Fed. (2d) 782-784; United 
States v. John Barth Company, 49 S. Ct. 366; William Danzer 
& Company, Inc. v. Gulf & Ship Island R. R. Company, 266 
U. S. 635; 17 R. C. L. 674. (Italics supplied.) 


It will be seen, therefore, that in those cases where 
collection was enforced while Section 1106 of the 
Revenue Act of 1926 was in force the Courts have 
uniformly held that the taxpayer acquired a vested 
right of action and that it was beyond the powers of 
Congress to destroy that right by any subsequent 
provision of law. 


Does Section 1106(a) of the Revenue Act of 1926 
in Itself Prevent a Recovery of Taxes Collected 
After the Statutory Period Had Expired? 


In the case of Gotham Can Company v. United 
States, decided by the Court of Claims under date of 
January 20, 1930, Par. 9116, C. C. H. 1930 service, the 
Court of Claims construed Section 1106 (a) of the 
Revenue Act of 1926 and held that under that Section 
of the law no recovery could be had unless the tax- 
payer had shown that he had “overpaid the tax.” 
Unquestionably the Court of Claims construed the 
words “overpaid the tax” as used in Section 1106 (a) 
to mean an overpayment on the basis of statutory 
adjustments and not an overpayment resulting from a 
collection made after the statutory period for collec- 
tion had expired. It appears that such a construction 
of Section 1106 (a) of the Revenue Act of 1926 com- 
pletely defeats the whole theory of a statute of limita- 
tions in favor of taxpayers. It has been repeatedly 
held by the Courts that a taxpayer is not entitled to 
injunctive relief to prevent the collection of taxes 
under the contention that such collection is barred by 
the statute of limitations. In the Gotham Can Com- 
pany case, supra, the Court of Claims announced the 
above principle and as its authority cited Graham v. 
Dupont, 262 U. S. 234, Cadwalader v. Sturgess, 297 
Fed. 73, 265 U. S. 584. It appears, therefore, that we 
may start with the principle of law that a taxpayer 
can not prevent the collection of an outlawed tax by an 
injunction proceeding or by any other proceeding. 
Now, if Section 1106 (a) of the Revenue Act of 1926 
is construed to mean that if collection of a tax is made 
after the period for collection had expired, the tax- 
payer can not recover unless he shows that he has 
overpaid his tax on statutory grounds, then the whole 
theory of the statute of limitations in favor of the tax- 
payer contained in the Revenue Act of 1926 becomes a 
hollow mockery. 
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Naturally the Government can not legally collect 
from a taxpayer more tax than is due from him under 
the law imposing the tax. Furthermore, it has been 
shown that the taxpayer is entitled to no injunctive 
relief to prevent the collection of a tax if the statute of 
limitations on collection has expired. Consequently, if 
Section 1106 (a) of the Revenue Act of 1926 is con- 
strued to mean that if a tax is collected under threat of 
distraint after the statutory period for collection has 
expired and the taxpayer can not recover unless he can 
show that he has overpaid his tax on statutory grounds, 
then there is no such thing as a statute of limitations 
in favor of the taxpayer. That such an intention could 
not have been in the minds of Congress in passing 
Section 1106 (a) of the Revenue Act of 1926 is 
quite apparent when we read Sections 277 and 
278 of the same Act, which provide for a 
definite time within which taxes may be legally 
assessed and collected. Sections 277 and 278 of the 
Revenue Act of 1926 would mean absolutely nothing 
if the Commissioner of Internal Revenue could violate 
them by collecting taxes after the statutory period for 
collection had expired and the taxpayer could not re- 
cover unless he could show that he had overpaid his 
tax on statutory grounds. 

Section 1106 (a) of the Revenue Act of 1926 was 
passed for a very definite purpose and was. intended as 
an added benefit to the taxpayers. Under date of 
December 7, 1925, the Court of Claims in the case of 
Toxaway Mills v. U. S., 61 Ct. Cls. 636, set forth dic- 
tum that in an action where the taxpayer is the plaintiff 
he could not contend for the application of the statute 
of limitations for the reason that the general theory of 
the statute of limitations merely bars the remedy and 
does not extinguish the liability. This matter was 
brought to the attention of Congress at the time of the 
preparation of the Revenue Act of 1926 and at that 
time Section 1106 (a) was inserted in the Revenue 
Act of 1926 to prevent the injustice that would result 
if the decision of the Court of Claims was upheld and 
the taxpayer had no remedy to recover taxes erro- 
neously collected after the statutory period for collec- 
tion had expired. 


Senator Reed of Pennsylvania, when Section 
1106 (a) was offered as a Committee amendment, 


made the following remarks in connection with this 
section : 


In a recent decision in the Court of Claims (Toxaway Mills 
v. U. S.), it has been held in substance that after the statute 
of limitations has run against the collection of a tax the 
Collector may nevertheless issue his distraint and collect the 
tax by a distraint, and then if the taxpayer brings suit against 
the United States to recover it back, he, being the plaintiff, 
can not plead the statute of limitations, although the United 
States would have been barred from a suit for the tax be- 
cause the statute had run. It is a preposterous result it seems 
to me, and a very great hardship to the taxpayer to allow such 
a condition to continue, and while I feel reasonably confident. 
with all respect to the Court of Claims, that that case will be 
reversed on appeal, I do not think we ought to allow such a 
possibility that it will not, remain and we ought to correct it 
now. 


In the statement of the House conferees, Congres- 
sional Document 8531, House Report 356, Page 55. 
the amendment was explained as follows: 

AMENDMENT 170: This amendment provides that the 

(Continued on page 195) 





































































































































































































































































































































































































































































































































































































































































RANSFEREES of corporate and individual as- 

sets, other than bona fide creditors and purchasers 

for value, take the assets charged with a trust 
in favor of creditors. This doctrine appears to have 
had its origin in the decision of Mr. Justice Story in 
the case of Wood v. Dummer (3 Mason, 308), and 
is the law today. It appears to be based on the maxim 
“one must be just before he can be generous.” 

There are a number of situations in which the assets 
of a taxpayer have been transferred and he has noth- 
ing left out of which his tax liability can be satisfied, 
but this does not necessarily mean that the Government 
must lose the amount due. Under the above doctrine 
it can follow these assets into the hands of the trans- 
ferees and require them to respond to the extent of the 
value of assets received. Some examples of cases in 
which the doctrine is applicable are given below: 

(1) Corporation A may distribute its assets to its 
stockholders and thereupon either dissolve or continue 
undissolved. 

(2) Corporation A may sell its assets to Corpora- 
tion B for a fair consideration either in cash or prop- 
erty or in stock of Corporation B. The proceeds are 
transmitted directly by Corporation B to the share- 
holders of Corporation A and the latter thereupon 
either dissolves or continues undissolved. 

(3) Corporation A may reorganize into a_part- 
nership. 

(4) Corporation A may reorganize into Corporation 
B by a mere change of name or State of incorporation 
or by an amendment of the financial provisions of its 
charter. 

(5) A husband may make a gift of the whole or 
part of his property to his wife. 

(6) Personal property of a decedent may be trans- 
ferred to the beneficiaries without prior settlement of 
taxes accruing during the life of the decedent. 

(7) A decedent’s estate with the claim for unpaid 
taxes accruing during the life of the decedent may be 
composed of real estate and passed directly by de- 
scent to the heirs. 

Before the passage of the Revenue Act of 1926 the 
tax due from the transfer or could not be collected by 
assessment from the transferees and it was necessary 
to institute legal proceedings in every case to recover 
the amount due. This procedure was cumbersome and 
impracticable. In some cases the Government was 
put to the trouble and expense of conducting two suits 
to collect the tax, one at law to obtain a judgment 
against the transferor and the other a creditor’s bill in 
equity against the transferee to have the judgment 
satisfied. In order to simplify the collection of the tax 
due in such cases, Section 280 of the Revenue Act of 
1926 was enacted. This section, which was reenacted 
as Section 311 of the Revenue Act of 1928, makes avail- 
able all of the regular tax-collecting machinery of the 
Government for collecting the liability at law or in 
equity of a transferee of the property of a taxpayer. 
It was not long after the machinery of Section 280 
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Liability of Transferees 
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had been set in motion that a number of suits were 
brought to enjoin proceedings thereunder. The main 
issues involved in these suits were that Section 280 was 
an attempt to clothe administrative officers with judicial 
authority; that the sum which the Government was 
attempting to collect thereunder by assessment did not, 
as to the transferees, represent a tax liability but merely 
an ordinary claim for debt, and that before they could 
be compelled to pay the same they were entitled to their 
day in court or otherwise they would not be accorded 
due process of law. 
Court Decisions 

In the case of Owensboro Ditcher & Grader Co. Vv. 
Lucas, 18 Fed. (2d) 798, which was perhaps the first 
case decided under Section 280, the court held that 
such section was unconstitutional. The court stated in 
effect that Congress is without power to withdraw from 
judicial cognizance the liabilities enumerated therein 
(Section 280) and place them under the jurisdiction 
of the executive department of the Government and 
that the attempt in such section to do so amounts not 
only to a denial of due process of law but also is 
violative of Section 1 of Article III of the Constitu- 
tion, which vests the judicial power in one Supreme 
Court and in such inferior courts as Congress may 
from time to time ordain and establish. 

This decision was followed by the United States 
District Court for the District of Oklahoma in the 
case of Mid-Continent Petroleum Corporation v. 
Alexander, 35 Fed. (2d) 43, in which an injunction 
was also granted against the collection of tax assessed 
against a transferee under authority of Section 280. 
The view taken in both of these cases was that the lia- 
bility sought to be asserted against the transferees was 
that of an ordinary debtor; that it was not a tax lia- 
bility as to the transferees and that the tax-collection 
machinery of the Government could not be availed of 
to enforce such liability. The Mid-Continent Petroleum 
Corporation case was decided subsequent to the pas- 
sage of the Revenue Act of 1928, Section 604 of which 
provides that no suit shall be maintained to restrain the 
assessment or collection in transferee cases. 

In two later cases, Tyroler et al. v. Routzahn, 
United States District Court, Northern District of 
Ohio, Eastern Division, and Clymer v. Nauts, United 
States District Court, Northern District of Ohio, West- 
ern Division, decisions were rendered against the Gov- 
ernment. In Tyroler v. Routzahn the collector was 
enjoined from collecting the tax assessed against the 
transferee, and in Clymer v. Nauts plaintiff’s motion 
for judgment on the pleadings in an action to recover 
taxes assessed under Section 280 was granted. There 
was no formal written opinion in these cases. 

In the case of Felland v. Wilkinson, however, decided 
by the United States District Court for the Western 
District of Wisconsin, November 22, 1928, 33 Fed. 
(2d) 961, a petition for an injunction was denied. The 
court said that while the cogent reasoning of Judge 
Dawson in the Owensboro Ditcher & Grader case was 
well-night inescapable, yet even assuming Section 280 
was invalid, Section 604 of the Revenue Act of 1928 
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had to be considered, and that there was no escaping 
the conclusion that it was intended by Congress to 
apply to just such cases as this. The court further 
said : 

It is true that in determining the liability “at law or in 
equity” of a transferee of a taxpayer, the taxing authorities 
exercise a power not exercised in determining and collecting a 
tax from a taxpayer. The determination of the taxing authori- 
ties, however, is not final nor is it made so by the section in 
question. It is intended thereby to insure the Government a 
continuance and uninterrupted revenue, leaving to the trans- 
feree the duty to pay and then sue to recover. It must be borne 
in mind that while the liability of a transferee may not be a tax 
liability in the ordinary sense, nevertheless it is a liability for 
a tax; in other words, the Government is seeking to collect 
what is primarily a tax and continues to be a tax although, be- 
cause of the inability to collect from the taxpayer proper, it 
seeks to’ require his transferee to pay. From the standpoint 
of the Government the money sought in this case is as much 
an item of revenue as it would be were the proceedings to col- 
lect directed toward the Stoughton Lumber Association. 


In the Appeal of Henry Cappellini, 14 B. T. A. 
1269, it was contended that Section 280 is in conflict 
with the Constitution of the United States and there- 
fore void in that (1) it confers judicial powers on 
respondent contrary to Section 1 of Article II; (2) 
that it deprives petitioners of their property contrary 
to the Fifth Amendment; and (3) that it makes peti- 
tioners liable for a tax upon income not received by 
them contrary to Section 2 of Article I and the Six- 
teenth Amendment. The prevailing opinion of the 
Board was to the effect that it was only by invoking the 
provisions of Section 280 that the petitioners could 
come to the board and that it is a well-settled principle 
that one can not invoke the aid of a statute conferring 
jurisdiction and at the same time attack its validity. 
The petition was accordingly dismissed. In a separate 
concurring opinion Sternhagen, member, said: 

To say that the amount is not a tax stops short of the essence. 
It is clearly an amount which the Government claims as part 
of the revenues derived through the levy of the income tax. 
Congress has broad powers to prescribe the methods of collec- 
tion by which its revenue shall be brought to the Treasury, and 
if it believed this method necessary or wise to prevent escape of 
revenue or to facilitate collection, I find nothing in the Consti- 
tution which required the board at the instance of the petitioner 
to say it may not prescribe it or frustrate its use. The method 
is new and goes further than any previous method, but that 
alone does not invalidate it, and it has not been demonstrated 
that it goes so far as tu stretch the tax-collecting power beyond 
constitutional limits. 

The Government noted an appeal in the Tyroler case 
and on November 13, 1929, the Circuit Court of Ap- 
peals for the Sixth Circuit reversed the decision of the 
lower court, 36 Fed. (2d) 208. Petition for writ of 
certiorari was filed with the United States Supreme 
Court, but was denied on March 17, 1930. The circuit 
court of appeals seems to have grounded its decision 
on the theory that the transferee had an adequate and 
complete remedy at law in that he could petition the 


Corporation Income Tax Increased 
in South Carolina 


N AMENDMENT of the revenue law of the 

State of South Carolina was enacted on April 5, 
which, among other provisions, increases the corpora- 
tion income tax. 


The act aiso adopts one of the three minimums used 
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Board of Tax Appeals and then apply to the circuit 
court of appeals for review and that, therefore, there 
was no occasion for invoking the due process of law 
clause. A similar view was taken in the case of Darling- 
ton et al. v. Lucas, decided by the Supreme Court of the 
District of Columbia on July 1, 1929, in which an ap- 
plication for injunction was denied, but in this as in the 
two Ohio district court cases no written opinion was 
rendered. 

The decision of the United States District Court, 
Northern District of Ohio, Western Division, in the 
case of Clymer v. Nauts was sustained by the United 
States Circuit Court of Appeals, Sixth Circuit, 36 Fed. 
(2d) 207, on the ground that the statute had expired 
before the assessment was made. 

While the appellate courts have not as yet passed 
on the constitutionality of Section 280, it is confi- 
dently predicted that the section will be fully sustained 
by the higher tribunals when considered on its merits. 
The contention that it is a denial of due process of law 
appears to lack merit when it is considered, as pointed 
out in the Tyroler case, the transferee can petition the 
Board of Tax Appeals and then apply to the appropri- 
ate circuit court of appeals for a review of the Board’s 
decision, or, as was suggested by Mr. Sternhagen in 
his concurring opinion in the Cappellini case, the trans- 
feree can pay the tax and then bring suit in the district 
court for its recovery. Thus there are two ways in 
which the transferee can have his liability judicially de- 
termined and there appears to be no basis for the argu- 
ment that Section 280 deprives him of due process of 
law. There appears to be even less ground for holding 
the statute unconstitutional on the theory that it is a 
delegation of judicial power. What is a tax liability but 
a debt? It creates a debtor and creditor relationship 
between the taxpayer and the Government. No one 
questions the authority of Congress to empower the 
administrative department to collect a tax by assess- 
ment. Why can not it likewise confer power on it to 
collect the liability of a transferee of property of a 
taxpayer by assessment. This is not giving the execu- 
tive branch of the Government judicial powers. Its 
action is not final. The transferee is not deprived of 
his day in Court. 

Experience demonstrated a more expeditious: and 
certain method of collecting taxes justly due from 
transferees than existed before the passage of Section 
280. The practical results of its operation have proved 
the wisdom of its passage. The rights of both the Gov- 
ernment and the transferee seem to be amply and fairly 
protected and unquestionably to a large extent it ef- 
fectively closes the door to tax evasion, an object which 
is of equal interest to the honest taxpayer and to the 
Government. 





in New York designed to do away with controversies 

as to the maximum deduction which may be permitted 

for salaries and wages of officers and stockholders. 
Provision is made for a minimum tax to be deter- 

mined by adding to the net income the salaries and 

other compensation paid to all elected and appointed 

officers and to any stockholders owning in excess of 5 

(Continued on page 197) 

















































































































































































































































































































































































































































































































































































































ENDING litigation over Section 611 of the Reve- 
nue Act of 1928 involves two questions: (1) the 
interpretation of the language employed; and (2) 

the constitutionality of the statute when so interpreted. 
An adverse decision upon either must be fatal to the 
Government but, so far, only the subject of interpre- 
tation has received much attention from the courts. 
Although of equal bearing, constitutionality has been 
only briefly considered prior to this time. However, 
both questions are now involved in Graham v. Good- 
cell, now pending before the Supreme Court of the 
United States upon a writ of certiorari from a decision 
of the Circuit Court of Appeals for the Tenth Circuit, 
and in Magee v. United States and Gotham Can Com- 
pany v. United States, pending similarly from deci- 
sions of the Court of Claims. Both questions, there- 
fore, should be authoritatively an- 
swered, at least in part, in the near 
future. 

The fact that the courts give slight 
consideration to a question is usually 
indicative that it is not moot. As the 
basis for determining if such is the 
case with respect to the constitu- 
tionality of Section 611, the Govern- 
ment’s interpretation of its meaning 
may be accepted. Assume that it 
prohibited all refunds of taxes col- 
lected after the period of limitation, 
if claims for the abatement of such 
taxes had been filed within the period 
of limitation. Is Section 611 consti- 
tutional when so interpreted? 

Where Section 611 has been held 
constitutional, the decision has uni- 
formly been predicated upon the fol- 
lowing legal principle: 

No vested right accrues to the taxpayer 


Is Section 611 Constitutional? 


By E. W. WaALLick* 








out of the running of the period of limita- 
tion for the collection of a valid tax. 


This proposition was first stated by the Circuit Court 
of Appeals for the Ninth Circuit in Huntley v. Gile, 
32 Fed. (2d), 857, and has been followed in numerous 
cases since. The reasons assigned by the several courts 
for so holding have been uniformly the same, and, in 
one form or another, have been those indicated by the 
ten cases cited in Huntley v. Gile, supra, in support of 
that proposition. These reasons may be summarized 
as follows: 

1. No action of any kind is authorized for the re- 
covery of taxes collected after the period of limitation, 
since Section 611 was equivalent to a withdrawal by 
the United States of its consent to be sued for such 
taxes. 

2. Section 611 is constitutional as the revival of 
the period of limitation for the collection of taxes. 

3. Section 611 is constitutional either as a retro- 
active imposition of taxes or as a ratification of taxes 
illegally imposed. 





*Member of the Bar of the District of Columbia and C. P. A., 
Tilinois. 
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These three reasons epitomize the argument in favor 
of the constitutionality of Section 611, and each will 
be discussed separately herein. This discussion will be 
presented primarily from the point of view of a tax- 
payer, and the arguments set forth will be those which 
have already been presented before various courts in 
the hearing of so-called Section 611 cases. No attempt 
will be made to set forth any original arguments to 
support the position of the Government. 

1. No action of any kind is authorized for the re- 
covery of taxes collected after the period of limitation, 
since Section 611 was equivalent to a withdrawal by 
the United States of its consent to be sued for such 
taxes. 

For the purposes of this discussion, and to avoid all 
controversy over its meaning, it will be assumed that 
Section 611 was equivalent to the 
withdrawal by the United States of 
its consent to be sued for the re- 
covery of taxes collected after the 
period of limitation. Did the fact of 
such withdrawal extinguish the juris- 
diction of the courts over all suits 
for the recovery of amounts so paid? 

No specific answer was given to 
this question in Huntley v. Gile, 
supra. Four of the ten decisions 
cited in that case, in support of the 
proposition that no vested right ac- 
crues to a taxpayer from the running 
of the period of limitation, involved 
the modification by the sovereign of 
its consent to be sued; but all four 
cases may be distinguished from 
cases arising under Section 611. To 
demonstrate this distinction, a care- 
ful analysis of those decisions will 
be made at this point. 

Collector v. Hubbard, 79 U. S., 1, 
involved an action against the Col- 
lector for the recovery of taxes, which action had been 
instituted without first appealing to the Commissioner. 
After the payment of the taxes, but before the suit was 
filed, a statute prescribing such an appeal as a condi- 
tion precedent to suit was enacted, and the U. S. 
Supreme Court sustained the dismissal of the suit, with 
the following explanation (page 14): 


Ren:edies of the kind, given by Congress, may be changed or 
modified, or they may be withdrawn altogether at the pleasure 
of the lawmaker, as the taxpayer cannot have any vested right 
in the remedy granted by Congress for the correction of an 
error in taxation. 

Haight v. United States, 22 Fed. (2d), 367, was a 
case in which stockholders sued to recover taxes paid 
by them personally upon corporate profits. These 
profits had never been distributed to the stockholders 
but had been included as income in their returns when 
the corporation filed its return as a personal service 
corporation. Subsequently, the Bureau of Internal 
Revenue ruled that the corporation was not entitled to 
personal service classification, and assessed taxes 
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against it upon those profits, but, on the ground that 
the corporation had not paid the taxes assessed against 
it, refused to refund any part of the taxes originally 
paid by the stockholders thereon. The Circuit Court 
of Appeals for the Ninth Circuit dismissed the stock- 
holders’ suit on the authority of Collector v. Hubbard, 
supra, pointing out that Section 1210 of the Revenue 
Act of 1926, enacted after the stockholders had paid 
the taxes, prohibited refunds to stockholders, upon 
the denial of personal service classifications to a cor- 
poration, until such time as the corporation had paid 
the taxes properly assessable against it. 

South & North Alabama R. R. Co. v. Alabama, 101 
U. S., 832, involved a suit against the State of Ala- 
bama for an amount due from the State upon a con- 
tract. This action was instituted under a statute au- 
thorizing the courts to determine any amounts due and 
payable upon contracts made by the State, but that 
statute was repealed before the trial of the case. The 
U. S. Supreme Court sustained the dismissal of the 
suit, and held that the withdrawal of the consent to 
be sued was proper, for the reason that the plaintiff 
had no vested property right in the statute authorizing 
the institution of suit. 

Beers v. Arkansas, 61 U. S., 527, was a case against 
a State for the recovery of interest upon bonds. After 
the institution of suit, the enabling statute, under which 
it had been filed, was amended to require that the 
bonds be deposited before trial in a designated deposi- 
tory, upon penalty of dismissal of the suit. Beers 
refused so to deposit his bonds, and Mr. Chief Justice 
Taney upheld the dismissal of the suit, on the ground 
that the bondholder had contracted with the State in 
full knowledge that its consent to be sued could be 
withdrawn at any time, and, further, that such with- 
drawal did not impair the contract, but merely affected 
the consent of the State to be sued. 

It is apparent that two distinct propositions of law 
are represented by these four decisions. Collector v. 
Hubbard and Haight v. United States held that condi- 
tions precedent to a suit for the recovery of taxes 
might be imposed by the sovereign, even after the pay- 
ment of the taxes in controversy, but did not definitely 
rule that the consent of the sovereign to be sued might 
be withdrawn entirely. South & North Alabama R. R. 
Co. v. Alabama and Beers v. Arkansas held that the 
sovereign might withdraw its consent to be sued upon 
its contracts even after the contracts had been 
breached. However, these authorities alone do not 
justify the conclusion that Huntley v. Gile, supra, 
stood for the proposition that no action of any kind 
is authorized for the recovery of taxes collected after 
the period of limitation, since Section 611 was equiva- 
lent to a withdrawal by the United States of its con- 
sent to be sued for such taxes. 

The first definite ruling to this effect was as follows 
in the opinion of the Court of Claims in Oak Worsted 
Mills v. United States, 36 Fed. (2d), 529, at page 536: 

Nothing is better settled than the principle that the legisla- 
tive branch of the government has complete right and authority 


to determine when, how, and where the Government shall be 
sued, and whether it can be sued at all. 


In support of this conclusion, the Court cited the 
opinion of Mr. Justice Brandeis in United States v. 
Babcock, 250 U. S., 328, where the following state- 
ment was made (page 331): 
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* * * where a statute creates a right and provides a special 
remedy, that remedy is exclusive 
In that case, an army captain had sued for the value 
of his horse killed by barley fed to it at the officer’s 
Post. Congress, by statute, had provided that all such 
claims should be presented to the Treasury Depart- 
ment, the decision of which should be final, and the 
Court sustained the finality of such decision. No 
legislation had been enacted after the death of the 
horse which affected the suit in any way, and the 
officer’s constitutional rights were not at issue. The 
case, therefore, hardly supports the proposition for 
which it was cited by the Court of Claims, that .Con- 
gress can, under all circumstances, withdraw the con- 
sent of the United States to be sued, even after the 
cause of action has accrued. 


In Oak Worsted Mills v. United States and in the 
cases which have followed it, the assumption has been 
made that, if Section 611 was equivalent to a with- 
drawal, by the United States, of its consent to be sued 
for taxes collected after the period of limitation, the 
courts have no jurisdiction of suits for the recovery 
of such taxes, even if their collection had been un- 
constitutional. If this assumption be sustained, a dan- 
gerous precedent will be established, and, for this rea- 
son, the underlying theories should be carefully 
scrutinized. 


Under Section 3224 of the Revised Statutes the 
courts are without authority to restrain the collection 
of taxes, Dodge v. Osborn, 240 U. S., 118, and such 
authority was lacking even though the statutory period 
for the assessment and collection of such taxes had 
expired. Graham v. Dupont, 262 U. S. 234; Ellay 
Company v. Bowers, 25 Fed. (2d), 637. In Cruick- 
shank v. Bidwell, 176 U. S. 73, the U. S. Supreme 
Court, in determining that, even though the constitu- 
tionality of the taxes might be at issue, the injunction 
should be denied, said (page 80) : 

It is settled that the mere fact that a law is unconstitutional 
does not entitle a party to relief by injunction against proceed- 
ings in compliance therewith, but it must appear that he has 
no adequate remedy by the ordinary processes of the law, or 
that the case falls under some recognized head of equity juris- 
diction. ‘ Shelton v. Platt, 139 U. S., 591; Allen v. Pullman’s 
Palace Car Co., 139 U. S., 658; Pacific Exporting Co. v. Sei- 
bert, 142 U. S., 339; Pittsburgh C. C. & St. L. R. Co. v. West 
Virginia Public Works, 172 U. S., 32; Arkansas Building’ & 
Loan Association v. Madden, 175 U. S., 269. (Italics supplied.) 
According to this decision, the refusal of the courts 
to restrain the collection of taxes, even if they were 
unconstitutional, was predicated upon the fact that 
there was an adequate remedy at law. This remedy 
included the right to sue in the courts for the recovery 
of the taxes, after the Commissioner of Internal Reve- 
nue should have rejected or failed to act upon a claim 
for the refunding of them. Therefore, prior to the 
enactment of Section 611, the right of a taxpayer after 
payment, to sue for the recovery of taxes was the 
basis for the refusal of the courts to enjoin their col- 
lection. 

The enactment in Section 611 of legislation prohibit- 
ing suits for the recovery of such taxes deprived the 
taxpayer of this right. He had been unable to restrain 
their collection when they were exacted, because he 
had an adequate remedy at law. After such collection, 
his remedy at law was removed, and he was barred 
from recovering them. Such, in effect, was the as- 
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sumption upon which Oak Worsted Mills v. United 
States, supra, was based. 


This assumption would remove from the judiciary 
the power to determine whether a given statute is con- 
stitutional or not. Because of the prohibition con- 
tained in Section 3224 of the Revised Statutes, and 
also because there existed at that time an adequate 
remedy at law, the courts would not enjoin the collec- 
tion of taxes after the period of limitation, even on 
the ground of unconstitutionality. Then, after such 
collection, by merely enacting another statute ex- 
tinguishing the remedy at law, the courts were deprived 
of their power to review the constitutionality of the 
collection. 


If carried far enough by Congress, this procedure 
could deprive the judiciary of all authority to deter- 
mine the constitutionality of taxing statutes. Taxes 
might be assessed arbitrarily and admittedly in an 
unconstitutional manner; nevertheless, under Section 
3224 of the Revised Statutes, the collection of such 
taxes could not be enjoined. Then, after their collec- 
tion, the consent of the United States to be sued for 
the recovery of such taxes might be withdrawn, and if 
Oak Worsted Mills Company v. United States, supra, 
is correct, the judiciary would thereby be deprived of 
its power to review the constitutionality of taxes. 
However, in Marbury v. Madison, 1 Cranch, 137, this 
power in the judiciary to consider the constitutionality 
of legislation was definitely affirmed by Mr. Chief Jus- 
tice Marshall (pages 177, 178, 179 and 180): 

It is emphatically the province and duty of the judicial de- 
partment to say what the law is. * * * If two laws conflict 
with cach other, the courts must decide on the operation of 
each. 

So if a law be in opposition to the Constitution; * * * the 


court must determine which of these conflicting rules governs 
the case. * * * 


The judicial power of the United States is extended to all 
cases arising under the Constitution. * * * it ts apparent, that 
the framers of the Constitution contemplated that instrument as 
a rule for the government of courts, as well as of the legisla- 
mm >> 2 
For this reason, the doctrine of Oak Worsted Mills 
v. United States, supra, seems extreme that, if Section 
611 was equivalent to a withdrawal by the United 
States of its right to be sued for taxes collected after 
the period of limitation, the courts have no jurisdiction 
of suits for the recovery of those taxes, even if such 
collection was unconstitutional. 

Even though this extreme view is adopted, there is 
serious question whether Section 611 could withdraw 
the consent of the United States to be sued, in so far 
as those suits are concerned which were already pend- 
ing when it was enacted. De Lima v. Bidwell, 182 
U. S. 1, involved the right of an importer to recover 
duties collected on imports into the United States from 
Porto Rico after American occupation. This exaction 
had been made without statutory authority, but the 
Government argued that after the suit was begun, Con- 
gress had ratified and approved collection. The U. S. 
Supreme Court denied this contention, and made the 
following statement (page 200) : 

To say that Congress could by a subsequent act deprive them 
of the right to prosecute this action would be beyond its power. 
On this basis, it is extremely doubtful whether Section 
611 could affect any actions pending when it was 
enacted. 
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It also appears that the consent of the United States 
may not be necessary to all suits for the recovery of 
taxes. Ifa tax was collected after the period of limita- 
tion, it was wrongfully exacted by the Collector, and 
may be recovered by a personal action against him. 
In Sage v. United States, 250 U. S. 33, the defense of 
the Government to a suit for the recovery of legacy 
taxes was res judicata, based upon a judgment ren- 
dered in a previous suit against the Collector, but Mr. 
Justice Holmes said that the earlier suit was a personal 
action, and he, therefore, overruled the defense, saying 
(page 37): 

The suit (against the Collector) is personal and its incidents, 
such as the nature of the defenses open, and the allowance of 


interest, are different. * * * At the time the judgment is en- 
tered the United States is a stranger. * * * 


In Smietanka v. Indiana Steel Co., 257 U. S. 1, it was 
argued in defense of an action against the successor in 
office of the Collector to whom the taxes had been paid, 
that such a suit is personal to the Collector, and Mr. 
Justice Holmes sustained this defense, with the expla- 
nation (page 4): 

To show that the action still is personal, * * * it would seem 
to be enough to observe that when the suit is begun it cannot 
be known with certainty that the judgment will be paid out 


of the Treasury. That depends upon the certificate of the 
court in the case. * * * 


If the action is personal against the Collector, it is not 
a suit against the United States, and the consent of 
the United States to such an action is unnecessary. 
Clinton Iron & Steel Co. v. Heiner, 30 Fed. (2d), 542. 

The consent of the United States may not even be 
necessary to all suits filed against it for the recovery 
of taxes paid. Ward v. Love County, 253 U. S. 17, 
was a suit for the recovery of taxes paid to avoid 
penalties,and the threatened sale at auction of the tax- 
payer’s property. At the time-of payment, an action 
by another taxpayer to enjoin the collection of a simi- 
lar tax, on the ground of unconstitutionality, had been 
pending, and the U. S. Supreme Court had subse- 
quently held it to be unconstitutional. Among the de- 
fenses urged to the suit to recover the amounts paid 
was the contention that the County had not consented 
to be sued, but Mr. Justice Van Devanter overruled 
the defense in this language (page 24): 

As the payment was not voluntary, but made under com- 
pulsion, no statutory authority was essential to enable or re- 
quire the county to refund the money. It is a well-settled rule 
that “money gotten through imposition” may be recovered back; 
and, as this court has said on several occasions, “the obligation 
to do justice rests upon all persons, natural or artificial, and 
if a county obtains the money or property of others without 
authority, the law, independent of any statute, will compel 
restitution or compensation.” Marsh v. Fulton County, 10 
Wall. 676: Louisiana v. Wood, 102 U. S. 294: Chapman. v. 
Douglas County, 107 U. S., 348. To say that the County could 
collect these unlawful taxes by coercive means, and not incur 
any obligation to pay them back, is nothing short of saying 
that it could take or appropriate the property of these Indian 
allottees arbitrarily and without due process of law. 


To the same effect was Broadwell v. Carter County, 
253 U. S. 25. No distinction is discernible between 
the right to sue a county and that to sue the United 
States. If the county can be sued without its consent 
for money got ten through imposition, it appears that 
the United States may be similarly sued. Taxes col- 
lected by the United States after the period of limitation 
were obtained through imposition, and, on this theory, 
the United States may pe sued without its consent for 
their recovery. 
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In any event, the courts have jurisdiction of suits 
against the United States for the recovery of taxes 
paid, if the collection of those taxes was unconstitu- 
tional. Section 145 of the Judicial Code of the United 
States (Paragraph 250 of “Judicial Code and 
Judiciary,” in the U. S. Code Annoted) included the 
following claims against the United States in the juris- 
diction of the Court of Claims: 


all claims (except for pensions) founded upon the Constitu- 
tion of the United States * * *. 


Section 24 of the Judicial Code of the United States 
(Paragraph 41, Subsection 20 of “Judicial Code and 
Judiciary” in the U. S. Code Annotated) conferred 
upon the District Courts of the United States concur- 
rent jurisdiction with the Court of Claims of such 
claims, if their amount was not in excess of ten thou- 
sand dollars. These sections were neither repealed nor 
amended by Section 611, and the jurisdiction conferred 
by them continued without modification by that Sec- 
tion. 


On the basis of these provisions of the Judicial 
Code, it is well settled that, even without the specific 
consent of the United States to be sued, the courts 
have jurisdiction of all claims against the United 
States, founded upon the Constitution. In Stovall v. 
United States, 26 Court of Claims, 226, the jurisdic- 
tion of the Court of Claims to hear suits for the re- 
covery of rent upon property appropriated during the 
Civil War was upheld by the Court; and it was said 
(page 240): 

That the Court of Claims shall have jurisdiction to hear 
and determine” “all clainis founded upon the Constitution of 
the United States” is as comprehensive and untrammeled a 
grant of judicial authority as the legislative power could well 
make; and it must now be regarded as settled, that whenever 
a citizen is entitled to “compensation” by virtue of the express 


terms of the Constitution he may recover it by a suit against 
the Government. 


Phelps v. United States, 274 U. S. 340, in an opinion 
by Mr. Justice Butler, affirmed this principle. There- 
fore, to the extent that the collection of taxes after the 
expiration of the period of limitation was unconstitu- 
tional, the courts clearly appear to have jurisdiction of 
suits for the recovery of such taxes, regardless of the 
provisions of Section 611. 

2. Section 611 is constitutional as the revival of the 
period of limitation for the collection of taxes. 

This proposition is merely another statement of the 
rule set forth in Huntley v. Gile, supra, that no vested 
right accrues to a taxpayer from the running of the 
period of limitation for the collection of a valid tax. 
Two of the ten cases cited therein, in support of that 
principle, specifically held that the legislature could 
revive a period of limitation, which had already ex- 
pired but those cases may be distinguished from cases 
arising under Section 611. To demonstrate this dis- 
tinction, a careful analysis of these decisions will be 
made at this point. 

Campbell v. Holt, 115 U. S. 620, involved an action 
for an amount due one of the heirs from the adminis- 
trator of an estate. The period of limitation had 
originally been fixed by statute to expire on September 
2, 1868, but, in 1869, a new constitution revived the 
period of limitation effective upon approval of said 
new constitution. Thereafter, and within the period of 
limitation so revived, this action was filed in indebitatus 
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assumpsit. The defense was that the action was barred 
and that the attempt to revive it was a taking of prop- 
erty without due process of law. The U. S. Supreme 
Court, however, held that the action was properly 
brought, basing its decision upon a line of cases which 
were summarized, at page 627: 

In all this class of cases, the ground taken is, that there 
exists a contract, but, by reason of no remedy having been 
provided for its enforcement, or the remedy applicable to 
that class having, for reasons of public policy, been forbidden 
or withheld, the legislature, by providing a remedy, where none 
exists, or removing the statutory obstruction to the use of the 
remedy, enables the party to enforce the contract, otherwise, 
objectionable. * * * We are unable to see how a man can be 
said to have property in the bar of the statute as a defense to 
his promise to pay. In the most liberal extension of the use 
of the word property, to choses in action, to incorporeal rights, 
it is new to call the defense of lapse of time to the obligation 
to pay money, property. 

West Side Belt R. R. Co. v. Pittsburgh Construction 
Co., 219 U. S. 92, was an action for the recovery of 
money due for material and labor furnished upon a 
contract for the construction of a railroad. The con- 
tractor had failed to register for the transaction of 
business in the State prior to making the contract, and 
one action had been dismissed under a statute, which 
had made such registration a condition precedent to 
suit. Thereafter, this statute was repealed, and the 
institution of suits was authorized, provided registra- 
tion had then been made. Toa second suit, the defense 
was that the action was barred, but the U. S. Supreme 
Court overruled this defense, citing with approval the 
principle stated in Ewell v. Daggs, 108 U. S. 143, at 
page 151: 

* * * that the right of a defendant to avoid his contract is 
given to him by statute, for purposes of its own, and not be- 
cause it affects the merits of his obligation; and that, whatever 
the statute gives, under such circumstances, as long as it 
remain in ficri, and not realized, by having passed into a com- 
pleted transaction, may by a subsequent statute be taken away. 


It is a privilege that belongs to the remedy, and forms no 
element in the rights that inhere in the contract. * * * 


With respect only to contract rights, did Campbell 
v. Holt and West Side Belt R. R. Co. v. Pittsburgh 
Construction Co. definitely hold that the period of 
limitations might be revived. The collection of taxes 
was not involved in either case, and, while the same 
principle might apply to such collection, another line 
of cases, in which an opposite result was attained, must 
be given consideration. Therefore, the second step in 
the discussion of the constitutionality of the revival of 
the period of limitation for the collection of taxes is 
the analysis of these other cases. 

Steamer Harrisburg v. Rickards, 119 VU. S. 199, in- 
volved an action for damages filed by a widow more 
than one year after the death of her husband, despite 
a State statute specifically authorizing such actions 
only within the year. The widow urged that no such 
limitation upon the time of filing the action existed at 
admiralty law, but the U. S. Supreme Court held that 
since the widow could not sue at common law, and 
had obtained her authority to sue from the statute, the 
limitation did apply, stating (page 214): 

The statutes created a new legal liability, with the right to 
a suit for its enforcement, provided the suit is brought within 
twelve months, and not otherwise. The time within which 
the suit must be brought operates as a limitation of the liability 


itself as created, and not of the remedy alone. It is a condition 
attached to the right to sue at all. 


Davis v. Mills, 194 U. S. 450, involved an action 
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under Montana statutes against the trustees of a cor- 
poration, begun within the period of limitations pre- 
scribed by the statute creating the liability, but later 
than that specified in a subsequent amendment to the 
statute. The U. S. Supreme Court dismissed the ac- 
tion, with the following opinion by Mr. Justice Holmes 
(p. 454) : 

* * * courts have been willing to treat limitations of time 
as standing like other limitations, and cutting down the defen- 
dant’s liability wherever he is sued. The common case is where 
a statute creates a new liability, and in the same section or in 
the same act limits the time within which it can be enforced, 
whether using words of condition or not. * * * But the fact 
that the limitation is contained in the same section or the same 
statute is material only as bearing on construction. It is 
merely a ground for saying that the limitation goes to the 
right created, and accompanies the obligation everywhere. The 
same conclusion would be reached if the limitation was in a 
different statute, provided it was directed to the newly created 
liability so specifically as to warrant saying that it qualified 
the right. , 

In Central Vermont R. R. Co. v. White, 238, U. S., 
507, Mr. Justice Lamar at page 511, stated the law 
to be: 

For example, the time within which a suit is to be brought is 
treated as pertaining to the remedy. But this is not so, if by 
the statute giving the cause of action, the lapse of time not only 
bars the remedy, but destroys the liability. * * * In that class 
of cases the laws of the jurisdiction, creating the cause of 
action and fixing the time within which it must be asserted, 
would control even where the suit was brought in the courts 
of a state which gave a longer period within which to sue. 

A. J. Phillips Co. v. Grand Trunk Western Ry. Co., 
et al., 236 U. S., 662, was a suit under the Interstate 
Commerce Act, filed after the period of limitations 
prescribed therein for the institution of such actions. 
The plaintiff argued that the action had been instituted 
within the period of limitation recognized by Michigan 
practice, but the U. S. Supreme Court upheld the dis- 
missal of the action, and said (page 667) : 

3ut that rule does not apply to a cause of action arising 

under a statute which indicates its purpose to prevent suits 
on delayed claims, by the provision that all complaints for 
damages should be filed within two years, and not after. 
Under such a statute the lapse of time not only bars the 
remedy, but destroys the liability. * * * 
To the same effect were United States ex rel. Louisville 
Cement Co. v. Interstate Commerce Commission, 246 
U. S., 638, and Kansas City Southern R. Co. v. Wolf, 
ai U. S. 136. 

Atlantic Coast Line R. R. Co. v. Burnette, 239 U.S. 
199, was a suit under the Federal Employers’ Liability 
Act for injuries, filed after the period of limitation pre- 
scribed by that Act, but within the period specified by 
a state statute. The U. S. Supreme Court held that 
when the statute, by which an obligation is created, also 
sets a limit to the existence of that obligation, all lia- 
bility is destroyed by the expiration of the period of 
limitation. 


Many Refunds Due as a Result “a 


Unexpected Treasury Ruling 
SURPRISING interpretation of the meaning of 
that portion of Section 201 (b) of the Revenue 

Act of 1926 which prescribes how gain or loss is to be 
determined in the case of sale of stock in respect of 
which tax-free distributions of earnings have been made, 
has been announced by the General Counsel of the 
Bureau of Internal Revenue. (G. C. M. 6717: IX-12- 
4565, p. 9). The statute in question reads as follows: 
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American Railroad Co. of Porto Rico v. Coronas, 
230 Fed. 545, decided by the Circuit Court of Appeals 
for the First Circuit, was an action begun by an ad- 
ministrator within two years of his appointment, but 
more than two years after the death of the decedent. 
The defense was that the Federal Employers’ Liability 
Act required such actions to be brought within two 
years of the death, and the Circuit Court of Appeals 
for the First Circuit upheld this contention at page 
546, its language being: 

The cause of action here provided for was unknown to the 
common law. The statute gives a new right for the benefit 
of certain dependent relatives * * * The right granted exists 
only by virtue of the statute and its scope and effect must 
be determined therefrom. The language of the Act makes it 
plain that the right and correlative liability thereby established 
are conditional upon the bringing of the suit within two years 
from the day the cause of action accrued. The bringing of 
the action, therefore, within the specified time is a condition to 
the exercise of the right, and, if the condition is not complied 
with, the parties stand, with respect to the wrongful act, as 
though the statute had not been enacted. The limitation re- 
lates, not merely to the remedy, but to the right. 


Danzer & Co. v. Gulf & Ship Island R. R. Co., 268 
U. S. 633, was an action brought under the Interstate 
Commerce Act, after the expiration of the period of 
limitation prescribed therein, i. e., two years, for the 
recovery of damages awarded by the Interstate Com- 
merce Commission for a lost shipment. The suit was 
justified on the ground that the period of limitation 
had been revived by the Transportation Act, but the 
U. S. Supreme Court denied the contention, in the fol- 
lowing words from the pen of Mr. Justice Butler (page 
636) : 

It is well settled by the decisions of this Court that the lapse 
of time not only barred the remedy, but also destroyed the 
liability of the defendant to the plaintiff. * * * On the expira- 


tion of the two-year period, it was as if liability had never 
existed. * * * 


In each of the foregoing cases, there was involved a 
liability created by statute, and not existing at common 
law. On the other hand, Campbell v. Holt, supra, and 
West Side Belt R. R. Co. v. Pittsburgh Construction 
Co., supra, involved a liability arising from a contract, 
and existing at common law. In the case of the statu- 
tory liability, the expiration of the period of limitations 
not only barred the remedy, but also extinguished the 
liability. The status was then the same as if the lia- 
bility had never existed, and the liability could not be 
revived. In the case of the common law liability, the 
expiration of the period of limitation barred only the 
remedy, and did not affect the liability, with the result 
that it could be revived by statute at any time. Whether 
the period of limitation for the collection of taxes may 
be revived, must, therefore, depend entirely upon the 
source of the liability for such taxes. 





(Edit. Note —This article will be concluded in the June issue.) 


For the purpose of this Act every distribution is made out of 
earnings or profits to the extent thereof, and from the most 
recently accumulated earnings or profits. Any earnings or 
profits accumulated, or increase in value of property accrued, 
before March 1, 1913, may be distributed exempt from tax, 
after the earnings and profits accumulated after February 28, 
1913, have been distributed, but any such tax-free distribution 
shall be applied against and reduce the basis of the stock pro- 
vided in Section 204. [Italics supplied.] 


While it is highly probable that the words “may be” 
are an expression of permission, rather than a desig- 
nation of future tense, the General Counsel has chosen 
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to unqualifiedly approve the latter interpretation, and 
holds that reference is made to distributions after the 
passage of the Revenue Act of 1926, and therefore that 
where stock was sold in the years to which the 1926 
act applied, only tax-free distributions made on or after 
the effective date of the 1926 Act are to be applied to 
reduce the basis for determining gain or loss. 


This ruling creates the anomalous situation that, al- 
though Section 201 (b) of the Act of 1924 was pre- 
cisely the same, tax-free distributions made during the 


) years that the 1924 Act was in effect are not to be 


) applied to reduce the base of stock sold during the 


' years to which the 1926 Act is applicable. 


It is difficult 


» to believe that such a whimsical result was intended 


by Congress. 
The interpretation placed upon Section 201 (b) of 


! the Revenue Act of 1926 is justified by the Commis- 


sioner’s acquiescence in the interpretation by the Board 
of Tax Appeals of the corresponding section of the 
Revenue Act of 1924, made in the case of L. D. New- 
man, 9 B. T. A. 158. 


The Board of Tax Appeals held that under the Rev- 
enue Act of 1924, the basis for determining gain or 
loss under Section 204 should not be reduced by the 
amount of any tax-free distribution referred to in 
Section 201 (b) made prior to the effective date of the 
1924 Act. There was, however, a strong dissenting 
opinion by Mr. Smith, with which Mr. Love concurred, 
from which we quote as follows: 


There can be no question that provisions tending to exempt 
a person from tax upon income should be strictly construed in 
favor of the Government. Has such a rule of construction 
been invoked in the majority opinion? 

Section 201(b) of the Revenue Act of 1924 reads precisely 
as it was printed on December 17, 1923, in the first Committee 
report of the Revenue Act of 1924, the subject of which is: 
“The Revenue Act of 1924, containing proposed amendments 
to the existing law suggested by the Secretary of the Treas- 


ury.” The House of Representatives adopted the language 
recommended by the Secretary of the Treasury and the Senate 
adopted it with one slight change which was later stricken out. 
The report of the Ways and Means Committee, accompanying 
the submission of the Bill to the House states with reference 
to Section 201 (b) of the Bill as follows: : 


In subdivision (b) of the existing law it is provided that tax- 
free distributions out of earnings and profits accumulated prior 
to March 1, 1913, shall be applied against and reduce the basis 
of the stock only for the purpose of determining a loss from the 
subsequent sale of the stock; such a distribution is not applied 
against the basis of the stock for determining the gain from its 
sale. The proposed bill in Section 201 (b) provides that a dis- 
tribution out of earnings and profits accumulated prior to March 
1, 1918, shall be applied against the basis of the stock for the 
purposes of determining both gain and loss from its subsequent 
sale. 


The theory which causes the allowance of the receipt of the 
dividend free of tax is that this distribution, being out of earn- 
ings accumulated prior to March 1, 1913, constitutes a return 
of capital to the stockholder. If it is treated as a return of 
capital for purposes of taxation, it should manifestly be con- 
sidered a return of capital for purposes of determining his capital 
investment in the stock, and the resulting gain or loss from its 
subsequent sale. (p. 11.) 


The report of the Finance Committee accompanying the sub- 
mission of the Bill to the Senate reads, with reference to this 
same provision of the Bill as follows: 


In subdivision (b) of the existing law, it is provided that 
tax-free distributions out of earnings and profits accumulated 
prior to March 1, 1913, shall be applied against and reduce the 
basis of the stock only for the purpose of determining a loss 
from the subsequent sale of the stock; such a distribution is not 
applied against the basis of the stock for determining the gain 
from its sale. The bill in Section 201 (b) provides that a dis- 
tribution out of earnings and profits accumulated prior to March 
1, 1913, shall be applied against the basis of the stock for the 
purposes of determining both gain and loss from its subsequent 
Sale. 


Examples: Corporation A has on hand at the present time 
$100,000 of capital and $50,000 earnings and profits accumulated 
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prior to March 1, 1913. Stockholder X purchased the stock sub- 
sequent to March 1, 1913, for $150,000, or owned it prior to 
March 1, 1913, and its fair market value on that date was 
$150,000. Corporation A distributes to stockholder X $50,000 of 
earnings and profits accumulated prior to March 1, 1913. This 
distribution is not subject to tax. Later the corporation ac- 
cumulates $75,000 of surplus, and stockholder X sells his stock 
for $175,000. Under the existing law X pays a tax on a gain 
of $25,000 from the sale. Under the bill he would pay a tax on 
$75,000 from the sale. 

The theory which causes the allowance of the receipt of the 
$50,000 dividend free of tax is that this distribution, being out 
of the earnings accumulated prior to March 1, 1913 constitutes 
a return of capital to the stockholder. If it is. treated as a 
return of capital for purposes of taxation, it should manifestly 
be considered a return of capital for purposes of determining 
his capital investment in the stock, and the resulting gain or 
loss from its subsequent sale. If he has had part of his capital 
returned to him, obviously he can not have that part so returned 
still invested in the stock. Unless the tax-free distribution is 
applied in reduction of the basis, the ‘result is that the taxpayer 
is allowed a return of capital twice because of the same item 
of capital. In the example given, $75,000 of the sale price of 
the stock was attributable to an increase in value of the stock 
resulting from earnings and profits of the corporation accumu- 
lated since March 1, 1913. Unless the gain from the sale is 
considered to be $75,000, it will result in the exemption from 
tax, not of earnings and profits accumulated prior to March i. 
1918, which have already been distributed tax free, but of in- 
crease in value of the stock which is attributable to earnings and 
profits accumulated after that date. (p. 2.) 


The above history of the Bill shows what Congress meant by 
the provision. There can be no question that legislative intent 
in the construction of a taxing statute is a prime consideration. 
It is furthermore to be noted that in prescribing regulations, 
the Commissioner of Internal Revenue, with the approval of 
the Secretary, has carried out the legislative intent. In article 
1543 of Regulations 65, the Commissioner has provided: 

A tax-free distribution made by a corporation out of earnings 
or profits accumulated or increase in value of property accrued 
prior to March 1, 1913, shall be applied against the basis of the 
stock for the purpose of determining gain or loss from its subse- 
quent sale. The fact that such distribution is in excess of the 
cost or other basis (provided in articles 1591-1603) of the stock 
on which declared does not render it subject to tax. 

In this and other regulations the Commissioner has not made 
any differentiation between a tax-free distribution made in 1924 
and in preceding years. 


It may also be noted.that the interpretation placed by the 
Commissioner upon the taxing statute is sanctioned by writers 
upon income tax. Referring to the anomalous provision of 
Section 201 (b) of the Revenue Act of 1921, George E. Holmes, 
in his work on “Holmes Federal Taxes, Sixth Edition, 1925,” 
states at page 809: 

The 1924 law corrects this anomaly by providing that any 
tax-free distributions of earnings or profits accumulated or in- 
ereases in value accrued before March 1, 1913, shall reduce the 
basis for the purpose of determining gain or loss from a subse- 
quent sale. This provision has two results: (1) it gives the 
taxpayer one exemption only in respect to the excess of value 
as of March 1, 1913 over cost; (2) it prevents the taxpayer from 
receiving tax-free (in the event of subsequent sale) distributions 
which, although earnings or profits or increases in value to the 
corporation, are in reality a part of the stockholder’s capital 
investment. : ; 

Robert H. Montgomery, in his work on “Income Tax Pro- 
cedure, 1925,” states at page 662: 

If distributions have been received from earnings accumulated 
prior to March 1, 1913, or from appreciation at that date, the 
basis prescribed by Section 204, as set forth in this chapter, must 
be reduced by such “tax-free” distribution. 

That Section 201(b) of the Revenue Act of 1924 is sus- 
ceptible of a different interpretation from that put upon it 
in the prevailing opinion and more in harmony with the other 
provisions of the taxing act is clearly nroven by the history of 
the provision, the action of the Commissioner in prescribing 
regulations to put in force the provisions of the act, and by 
eminent writers on the income tax. All that Congress meant 
by the last sentence of Section 201(b) of the taxing act 
reading: 

* * * Any earnings or profits accumulated, or increase in 
value of property accrued, before March 1, 1913, may be dis- 
tributed exempt from tax, after the earnings and profits accumu- 
lated after February 28, 1913, have been distributed, but any 
such tax-free distribution shall be applied against and reduce the 
basis of the stock provided in Section 204. 
is that certain distributions might be made exempt from tax 
but that “such” tax-free distribution shall be applied against 
and reduce the basis of the stock provided in Section 204. The 
term “such” has reference to the tax-free distribution, not 
necessarily of the tax-free distribution made in 1924, but that 
made at any time out of the earnings or profits accumulated 
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or increase in value of property before March 1, 1913. Even 
if there had been no second sentence in Section 201(b), it 
would have been incumbent upon the taxpayer to take into 
account these free distributions in computing his gain upon 
the sale of the certificates under the provisions of Section 
202(b) of the Act, which provides that: 

In computing the amount of gain or loss under subdivision (a) 
proper adjustment shall be made for (1) any expenditure prop- 
erly chargeable to capital account, and (2) any item of loss, 
exhaustion, wear and tear, obsolescence, amortization, or deple- 
tion, previously allowed with respect to such property. 

The tax-free distribution received by the petitioner in 1923 
was an item of exhaustion or depletion. The petitioner was 
a part owner of the trust res. The tax-free distributions were 
on account of the depletion of the value of the res. That is 
the reason why he was permitted to receive it tax-free in the 
year of receipt. 

In my opinion a sound construction of the taxing statute is 
that these tax-free distributions should be taken into account 
in determining the true gain upon the sale. The same principle 
of construction of the statute should be invoked as was in- 
voked by the Supreme Court in United States v. Ludey, 247 
U. S. 295, where it was held that a taxpayer selling oil-mining 
properties in 1917, which he had purchased prior to March 1, 
1913, was required in computing income and excess-profits 
taxes under the Revenue Act of 1916, as amended by the Rev- 
enue Act of 1917, to deduct from the original cost the aggregate 
of depreciation and depletion items, deduction of which from 
annual income-tax returns was authorized. In that case there 
were no provisions of the taxing statutes in question that such 
depreciation and depletion items should be taken into account 
in determining the gain or loss and the United States Court of 
Claims held by virtue thereof that the amounts should not be 
taken into account. The Supreme Court held, however, that 
such a construction was contrary to the scheme of the statute. 

Invoking the same rule of construction in the case at bar 
the same conclusion must be reached. It is inconceivable that 
Congress intended that in such a case as this all tax-free 
distributions which had been received by an owner of property 
who sold such property in 1924 should not be taken account 
of in determining the gain upon the sale. The scheme of the 
statute never contemplated such a result and the language of 
the statute does not fairly warrant it. 

The decision of the Board of Tax Appeals in the 
Newman case was rendered November 18, 1927, and to 
protect the Government against loss by such an inter- 
pretation of the meaning of the language used in the 
prior acts, the corresponding section of the Act of 1928, 
Section III (b) (3) says, with the intended meaning 
beyond peradventure: 

In the case of stock the basis shall be diminished by the 
amount of distributions previously made in respect of such 
stock, to the extent provided under the law applicable to the 
year in which the distribution was made. 

As a result of the General Counsel’s construction of 
Section 201 (b) of the Revenue Act of 1926, many tax- 
payers are entitled to refunds for the years 1926 and 


1927. 


State Income Law of Georgia Upheld 
by State Supreme Court 


S a result of the decision of the State Supreme 
Court that the Georgia income tax law is valid, 
preparations are being made for collection of taxes 
due for the last quarter of 1929, during which the tax 
was effective. Collection was postponed pending the 
decision of the Courts on the validity of the statute. 
It is estimated that from $1,000,000 to $1,250,000 
of revenue will be obtained by the state for the last 
three months of 1929. Payment of the tax will be on 
the basis of one-third of the amount of the Federal 
income tax at the time the state law was adopted, hence 
the cut made by Congress in December will not affect 
the amount to be paid by Georgia taxpayers. 


May, 1930 


The present law is regarded as a temporary measure, 
In November a proposed constitutional amendment will 
be submitted to the voters, which reads as follows: 


The general assembly shall also have authority to levy taxes 
upon incomes for state purposes only, which tax may be grad- 
uated, the rate in no case to exceed 5 per cent, and to provide 
further for such exemptions as may appear to the general as- 
sembly to be reasonable. 


Carl A. Plapes 


Carl A. Mapes, former United States Solicitor of Internal 
Revenue, died at his home in Washington, D. C., March 20, 
after an illness of two weeks. The cause of death was pneu- 
monia. Funeral services were held Saturday, March 22, from 
the home, with services at the Rock Creek Cemetery, conducted 
by the Epsilon Chapter of 
Sigma Chi Fraternity. 

Mr. Mapes was born July 
18, 1888, at Albion, Michi- 
gan; son of J. D. and Elena 
(Roach) Mapes. He received 
his preparatory education in 
his home town and then 
attended George Washington 
University in the National 
Capital, receiving the degree 
of LL.B. from that institu- 
tion. 


Remaining in Washing- 
ton, he entered the govern- 
ment service as stenographic 
clerk to the Board of Com- 
missioners in 1909. Later 
he spent five years in the 
office of the corporation 
counsel, District of Colum- 
bia, filling successively the 
positions of stenographer, 
chief clerk and attorney. In 
1915 he became private secretary to the chairman of the Inter- 
state Commerce Commission, and then was made an attorney 


for that body. 


The United States Railroad Administration sought Mr. 
Mapes’ services in 1918 and he accepted the position offered of 
personal assistant to its general counsel. Two years later he 
was appointed special counsel of the Bureau of Internal 
Revenue and in November of the same year (1920) was named 
solicitor of the Bureau by Woodrow Wilson (then president 
of the United States). When President Harding came into 
office in March, 1921, one of his first appointive acts was the 
reappointment of Mr. Mapes in the office of solicitor for the 
Bureau of Internal Revenue, which appointment was imme- 
diately confirmed by Congress. After leaving the government 
service, he engaged in private practice of law in Washington. 


Court Decisions 


Accrued Expense.—The amount of the award in 1920 of 
the New York State Compensation Insurance Commission 
on account of a death from accident on the taxpayer’s prop- 
erty, accrued on the taxpayer’s books for 1920, is disallowed 
as a deduction for that year, where the taxpayer appealed 
from the decision which was affirmed in 1921.—United 
States Circuit Court of Appeals, Second Circuit, in Lehigh 
& Hudson River Railway Co. v. Commissioner of Internal 
Revenue. This is a modification of a previous decision ren- 
dered by the Court of Appeals, in consequence of the Su- 
preme Court’s decision in Lucas v. American Code Co., Inc., 
affirms decision of Board of Tax Appeals, 13 B. T. A. 1154. 

Accrual Method of Accounting.—The disallowance for 
1918 by the Commissioner of credit for income and excess 
profits taxes paid in 1918 to the British government upon 
income earned in 1916 and prior years, and his determination 
that the taxpayer’s books and returns were on the accrual 
basis were not shown to be erroneous, there being no evi 
dence that the greater proportion of the taxpayer’s accounts 
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were not kept on the accrual basis, although some small 
items of deferred charges and credits, and the expenses of 
the London office were entered on the books only when 
paid or received—United States Supreme Court in Niles 
Bement Pond Company v. United States. No. 314, Oct. term, 


Affiliated Corporations.—The sale of securities at a loss 
by a parent company to one of its subsidiaries in 1919 did not 
result in a deductible loss, where subsequently and in the 
same year affiliation was broken. The transfer of the securi- 
ties in February, 1919, was held to be a closed transaction 
on that date and being at the same time an intercompany 
transaction did not give rise either to gain or loss. The 
withdrawal of the vendee company thereafter and during 
the year did not affect the situation, in the opinion of the 
Court.—United States Circuit Court of Appeals, Eighth 
Circuit, in Fidelity National Bank & Trust Company, Kansas 
City, Mo., v. Commissioner of Internal Revenue. Decision of 
the Board of Tax Appeals, 14 B. T. A. 904, affirmed. 

Affiliated Corporations—Two companies were affiliated 
under the 1918 Act where the P Company owned all of the 
common stock of S which was organized to hold real estate 
occupied by P for business purposes, and where, of the 
6000 shares of preferred stock, the stockholders and officers 
of P owned 1,862, and as to the 34 per cent of total stock 
remaining, 15 per cent was held by employees of P and 11 
per cent was owned by business associates of the president 
of both companies, who nominated the officers and directors 
of S and was chairman of a committee which at each stock- 
holders’ meeting voted by proxies the stock of minority 
interests. “Substantially all of the stock which was effective in 
control was owned or controlled by the same interests.”— 
United States Circuit Court of Appeals, Sixth Circuit, in 
Commissioner of Internal Revenue v. The Shillito Realty Com- 
pany. Commissioner of Internal Revenue v. The John Shillito 
Company. Nos. 5402-5403. 


A change in the membership of an affiliated group of cor- 
porations by the addition or loss of a member does not 
create a new taxpayer, resulting in a new taxable year. 

In accordance with the holding above, the affiliation of the 
New York corporation and the Lance Cough Drop Co. con- 
tinued until their merger in October, 1919, notwithstanding 
the addition of another member to the affiliated group in 
June, 1919.—United States Circuit Court of Appeals, Sec- 
ond Circuit, in The Sweets Company of America, Inc. (a New 
York Corporation) v. Commissioner of Internal Revenue. The 
Sweets Company of America, Inc. (a Virginia Corporation), Vv. 
Commissioner of Internal Revenue. Decision of Board of Tax 
Appeals, 12 B. T. A. 1285, reversed on the first issue and in 
effect reversed on the second issue. 


Where the Commissioner determined a deficiency for 
1920 covering the income of an affiliated group, and there 
was no agreement fixed as to the allocation of the tax, he 
should have assessed the tax against the members of the 
group on the basis of the net income properly assignable to 
each, a requirement not changed by failure of the group 
to file Form 1122 covering tax allocation nor by failure to 
object to his action in’ assessing the whole amount of the 
deficiency against the parent corporation.—United States 
Circuit Court of Appeals, Sixth Circuit, in Essex Coal Com- 
pany v. Commissioner of Internal Revenue. No. 5391. Decision 
of the Board of Tax Appeals, 12 B. T. A. 994, reversed. 

Amortization of War Facilities—Commissioner’s compu- 
tation as to deductions for amortization of war facilities is 
approved. As to war facilities abandoned during the post- 
war period, the salvage value, if any, should be deducted 
from the cost; as to such facilities as were sold during the 
post-war period, the residual post-war value was the dif- 
ference between cost and selling price with adjustment for 
depreciation; and as to such facilities as were continued in 
use, the amortization allowance should be ascertained by 
finding the original cost and deducting the post-war residual 
value to the taxpayer.—United States of America v. The 
Briggs Manufacturing Company. Decision of lower court re- 
versed. 

Associations—Trusts.—A trust is held not taxable as an 
association where it was organized for the purpose of man- 
aging property pending advantageous disposition and dis- 
tribution of the proceeds to the beneficiaries, certificates of 
interest were not issued, the beneficiaries had no control of 
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fundamental policies, and there was nothing analogous to a 
board of directors.——United States Circuit Court of Appeals, 
Fifth Circuit, in David H. Blair v. Wilson Syndicate Trust. 
No. 5641. 

Bad Debt.—Deduction for a bad debt is denied for 1924, 
the evidence failing to establish either that the debt was as- 
certained to be worthless during the year 1924 or that this 
debt was charged off on the taxpayer’s books in that year — 
Court of Claims of the United States in The Industrial Com- 
pany (formerly known as the Michigan Guaranty Corporation), 
a Corporation, v. The United States. No. H-360. 

Banks, Taxation of.—Commission deducted from the prin- 
cipal of a loan is not taxable income to a bank on the cash 
basis until the loan is repaid——United States Circuit Court 
of Appeals, Fifth Circuit, in David H. Blair, Commissioner, 
v. First Trust and Savings Bank of Miami, Florida. 

Capital Expenditures.—Expenditures for raising the floor 
and rearranging shelving and bins in the taxpayer’s building 
as a protection against floods are capital expenditures in the 
nature of betterments and improvements and are not de- 
ductible as repairs, even conceding that they did not pro- 
long- the life of the building nor increase its value—United 
States Circuit Court of Appeals, Fifth Circuit, in Black 
Hardware Company v. Commissioner of Internal Revenue. No. 
5712. Decision of Board of Tax Appeals, 16 B. T. A. 551, 
affirmed. 

Commissions paid for the purchase of securities consti- 
tute a part of the cost thereof and are not deductible as 
expenses.—United States Circuit Court of Appeals, Fifth 
Circuit, in Marjorie Post Hutton v. Commissioner of Internal 
Revenue. No. 5502. Decision of Board of Tax Appeals, 12 
B. T. A. 265, affirmed. 

The cost of strengthening a wall by bricking up windows 
and of installing a ventilating pipe are held to be permanent 
improvements, the cost of which is not deductible as ex- 
pense.—United States Circuit Court of Appeals, Sixth Cir- 
cuit, in Marble & Shattuck Chair Company v. Commissioner 


of Internal Revenue. Decision of Board of Tax Appeals, 13 
B. T. A. 657, affirmed. 


Cost to a railroad company of transporting men and ma- 
terial for its construction work is not deductible. The cost 
included not only repairs to equipment, fuel, water, and 
power occasioned by and used in such transportation but 
also a part of the wear and tear of the train equipment, rails, 
ties, etc., all of which were properly capital items.—United 
States Circuit Court of Appeals, Eighth Circuit, in Great 
Northern Railway Company v. Commissioner of Internal Reve- 
nue. No. 8579. March term, 1930. Decision of Board of Tax 
Appeals, 8 B. T. A. 225, affirmed. 

Capital Gain.—Royalties from oil and gas leases consti- 
tute income and not gain from the sale of capital assets 
under Section 206, 1921 Act. (Syllabus of decision of Board 
of Tax Appeals, 10 B. T. A. 651.) The Board’s decision 
was affirmed, without opinion, by the Court of Appeals of the 
District of Columbia in J. D. Reynolds v. David H. Blair. 

Capital Stock Tax.—A corporation whose activities were 
confined to the single purpose of purchasing and owning an 
apartment house for the benefit of its stockholders so that 
they might own their apartments free from rent and the 
possibility of eviction is held not to have been “doing busi- 
ness” so as to be liable for the capital stock tax under the 
1921 Act.—Court of Claims of the United States in Stafford 
Owners, Inc., v. The United States. No. K-101. 


Claims for Refund.—The determination by the Commis- 
sioner that an informal claim for refund had been filed un- 
der the peculiar facts of a case, is reviewable by the Courts. 

Where, at the request of the Commissioner, a waiver of 
the statutory period is filed by the taxpayer in accordance 
with the provisions of the Act of May 3, 1925, amending 
Section 281 (e) of the 1924 Act, in order that an overassess- 
ment might be allowed which otherwise would be barred 
by the statute, but a claim for refund is not subsequently 
filed within the time required by such amendment, the fail- 
ure of the Commissioner in his letter requesting the waiver, 
to call attention to the necessity of also filing a claim, does 
not warrant treating the correspondence in the case as an 
informal claim. At no time within the statutory period as 
extended by the above mentioned amendment, had any state- 
ment been made by the taxpayer which could be construed 
as a claim, either formal or informal. 
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A payment by the Commissioner after the expiration of 
the statutory period of a part of an overassessment repre- 
senting taxes actually overpaid may not be recovered by 
the Commissioner.—Court of Claims of the United States 
in Bonwit, Teller & Co. v. United States. No. H-554. 

A dissenting opinion, with which Judge Graham con- 
curred, was written by Judge Littleton. 





A pre-nuptial agreement that the 
earnings of a husband and wife, resident in California, 
should be pooled and be the joint property of both did not 
constitute an agreement that earnings should be the sep- 
arate property of each nor create an exception to the rule 
that under the community property laws of California prior 
to amendment in 1923 the earnings of the wife are taxable 
to the husband.—Blair v. Roth, 22 Fed. (2d) 932, followed.— 
United States Circuit Court of Appeals, Ninth Circuit, in 
H. A. Belcher v. Robert H. Lucas, Commissioner of Internal 
Revenue. No. 5800. Decision of Board of Tax Appeals, 11 
B. T. A. 1294, affirmed. 


Compensation Based on Net Profits of a Corporation— 
When Taxable—Where under a contract of employment a 
taxpayer in addition to a fixed salary, received compensa- 
tion at the rate of 2 per cent of the annual net profits of a 
corporation, and was bound by the contract to invest two- 
thirds of the additional compensation in the corporation’s 
stock, receiving therefor trust certificates which were as- 
signable with certain restrictions, he should report all such 
additional compensation as income for the year in which 
it was received.—United States Circuit Court of Appeals, 
Second Circuit, in O. Victor Rodrigues v. William H. Ed- 
wards, former Collector of Internal Revenue for the Second 
District of New York. 


Consolidated Net Income.—In determining consolidated 
net income for the fiscal year ended August 31, 1918, the 
cost of goods on hand at the beginning of the taxable year 
is held not affected by intercompany transactions prior to 
the beginning of the year, the requirement of Section 320 
of the 1918 Act that net income for profits and income tax 
purposes be computed in the same manner and on the same 
basis, not prohibiting the determination of the correct in- 
come for excess profits tax purposes as different from that 
determined by the Commissioner and accepted by the tax- 
payer for purposes of the income tax.—Court of Claims of 
the United States in Packard Motor Car Company v. The 
United States. No. J-289. 


Consolidated Returns.—In the absence of a binding set- 
tlement and within the statutory period of limitation, the 
Commissioner has authority to reverse his predecessor’s 
ruling that a single consolidated return should be made for 
1919.—United States Circuit Court of Appeals, Second Cir- 
cuit, in The Sweets Company of America, Inc., (a New York 
Corporation), v. Commissioner of Internal Revenue. The Sweets 
Company of America, Inc., (a Virginia Corporation), v. Com- 
missioner of Internal Revenue. Decision of Board of Tax Ap- 
peals, 12 B. T. A. 1285, affirmed. 


Corporation Deductions—Extra Compensation.—Addi- 
tional compensation voted in 1920 by the board of directors 
of a corporation to the president and treasurer “for past 
services” “as an officer thereof, and in any other capacity,” 
being established by the evidence to be reasonable compen- 
sation for services, is deductible on the accrual basis in the 
year voted, the liability therefor having been incurred dur- 
ing the taxable year, and the statute not limiting deduction 
for compensation for personal services rendered to those 
services rendered within the taxable year.—Supreme Court 
of the United States in Robert H. Lucas, Commissioner, v. 
Ox Fibre Brush Company. No. 250, Oct. term, 1929. (Affirm- 
ing Circuit Court of Appeals decision, 32 Fed. (2d) 42, 
which reversed Board of Tax Appeals decision, 8 B. T. A. 
422.) 

Corporation Expense—Payments to Stockholders as “Ad- 
ditional Compensation for Services.”—-Payments made by a 
close corporation to its stockholders, designated as addi- 
tional compensation for services, but actually based sub- 
stantially on stock holdings, no other payments of dividends 
being shown, are held to be distributions of profits, and are 
not deductible as payments of additional compensation.— 
United States Circuit Court of Appeals, Sixth Circuit, in 
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Marble & Shattuck Chair Company v. Commissioner of Inter- 
nal Revenue. Decision of Board of Tax Appeals, 13 B. T. A. 
657, affirmed. 


Credit of Overpayments Against Tax Due.—Where a tax- 
payer was notified on June 6, 1926 that additional tax would 
be assessed for 1918 and that an overpayment for 1919 
would be applied as a credit, this credit can not be defeated 
by payment of the deficiency before credit and assessment 
were made, the requirements of the 1926 Act that the credit 
be made being mandatory. 


The due date of the 1918 tax being prior to the date of 
the overpayment for 1919, no interest on the amount of the 
overpayment applied against the deficiency is payable under 
section 1116 of the 1926 Act.—Court of Claims of the United 
i in York Safe & Lock Company v. The United States, 

Deductions from Gross Income.—Miscellaneous items of 
plant and equipment purchased after a mine had reached 
maximum development, which were necessary to maintain 
regular and normal output but did not increase output or 
decrease the cost of production were held to be proper de- 
ductions in the year purchased, even though the actual life 
of each of the items was in excess of one year.—United 
States Circuit Court of Appeals, Fifth Circuit, in The United 
States of America v. Roden Coal Company. No. 5771. 


Additional salaries for 1918, authorized by a resolution of 
the taxpayer’s board of directors on January 9, 1918, condi- 
tioned upon an increase in sales for 1918 which could not 
be ascertained until after the close of the taxable year, are 
an allowable deduction for 1918, the resolution being held 
to have created a liability during 1918.—United States Dis- 
trict Court, So. Div. of So. Dist. of Alabama, in Mobile 
Drug Company v. United States of America. 


Deferred Payment Sales.——Where a partnership in 1921 
sold, on the deferred-payment plan, realty, title to which 
had been taken in the name of one of the partners, only that 
part of the cash received in the year of sale representing 
profit was to be reported for tax purposes, if the vendee’s 
obligation to make deferred payments was not convertible 
into cash, the only evidence of the vendee’s obligation to pay 
being the deed of conveyance signed by the grantors. Each 
partner was required to report his distributive share of the 
partnership profit (determined as mentioned above) regard- 
less of any agreement between them as to which should 
take the cash and which the deferred payments.—United 
States Circuit Court of Appeals, Fifth Circuit, in Charles C. 
Ruprecht v. Commissioner of Internal Revenue. No. 5790. 


Depreciation Allowances—The Commissioner’s deter- 
mination (sustained by the Board) of the March 1, 1913 
value of railway properties based on depreciated cost is 
affirmed, rejecting figures submitted by the taxpayer based 
on reproductive cost in 1915 adjusted for additions from 
1913 and for depreciation. 


The allocation by the Board for depreciation purposes of 
railway equipment into the two general classes of power equip- 
ment at 5 per cent and machinery and tools at 10 per cent 
is affirmed, rejecting because of lack of proof the taxpayer’s 
contention that $239,677.35 should have been allocated to 
machinery and tools instead of power equipment.—United 
States Circuit Court of Appeals, Seventh Circuit, in Chicago 
Railway Equipment Company v. Commissioner, Nos. 4225 and 
4226. The decisions of the Board of Tax Appeals, 4 B. T. A. 
452 and 13 B. T. A. 471, were affirmed. 


Depreciation—Distribution Between Life Tenant and Re- 
mainderman.—Depreciation allowable under the 1918 and 
1921 Acts on an office building and elevators should be 
fairly apportioned between the life tenant and the remain- 
derman in fee—United States Circuit Court of Appeals, 
Fifth Circuit, in J. T. Rose, Collector, v. John W. Grant. No. 
5755. District Court decision, 24 Fed. (2d) 115, affirmed. 


Depreciation of Oil and Gas Mining Lease by Lessee.— 
In computing the depreciation deductible for 1918 by a les- 
see under an oil and gas mining lease, the recoverable lease- 
hold value as of March 1, 1913, should be reduced by the 
amount of “allowable,” as contrasted with “sustained,” de- 
pletion from March 1, 1913, to December 31, 1917, in deter- 
mining the cost of the reserves remaining on January ], 
1918, the principles laid down in U. S. v. Ludey, 274 U. S. 

(Continued on page 188) 
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HE Court of Claims, as a tax tribunal, has recently been 
gaining prestige, and its decisions are now anticipated 
The following commentary probably 
is representative of the opinion of many others in the 
matter: 

“Life is returning to the veins of the Court of Claims. As 


| was hoped by those interested in possible tax cases which 


come before that court, the appointment of Judge Little- 
ton, in addition to Judge Green, has given the Court two 
men who really know something about the tax laws. No 
better evidence of this could be afforded than in the decision 
of the case of Bonwit Teller & Company v. United States} 
No. H-554, decided April 14, 1930. In this case Judge 
Green has decided against the taxpayer, but this is not so 
important as is the fact that there was a dissenting opinion. 
Not only was there a dissenting opinion, but the Court was 
divided three to two. 

“This is a distinct sign of health. It means that tax 
cases are receiving discussion by the Court and a discus- 
sion which arises from strong, well-reasoned opinions. The 
outward evidences of extensive court discussion on tax cases 
do not seem to have been very great before the appearance 
on the bench of Messrs. Green and Littleton. While it is 
felt by those interested in the cases of taxpayers that the 
Court of Claims has been disposed to construe the statutes 
rather narrowly against taxpayers, nevertheless the presence 
of a dissent in the Bonwit Teller & Company case cannot 
but be hailed with approval by the attorneys representing 
both taxpayers and the Commissioner of Internal Revenue. 
Nearly everyone will agree that where any question is 
thoroughly discussed by informed judges with differing 
points of view, the chances for the ultimate decision being 
correct are vastly improved over the situation where a mem- 
ber of the Court has handled the case and been told to 
write an opinion which will support a first impression 
decision.” 


THERE has naturally been much speculation regarding 
the postponement until April 22, 1930 of the release of 
a decision rendered on December 22, 1927 by the District 
Court of the United States, Western District of Kentucky, 
in the case of Stimpson Computing Scale Company v. Robert 
H. Lucas, Collector of Internal Revenue, in which, contrary to 
the decision of the Board of Tax Appeals, 5 B. T. A. 669, 
it was held that where a company was incorporated in 
March, 1919, filing its returns on a calendar year basis, its 
net loss for the period ended December 31, 1919 was de- 
ductible from the net income of 1920, regardless of the- 
fact that the corporation was not in existence in 1918. 

Section 204 (b) of the Act of 1918 provided that, if for 
any taxable year beginning after October 31, 1918 and 
ending prior to January 1, 1920, a net loss was sustained, 
the amount of such net loss shall be deducted from the 
net income of the taxpayer for the preceding taxable year 
and if any such net loss is in excess of the net income for 
such preceding taxable year, the amount of such excess 
shall, subject to Department regulations, be allowed as a 
deduction in computing the net income for the succeeding 
taxable year. 

The Board of Tax Appeals held in this case, as in five 
others,? that in view of the express provision of the statute 


‘Digest of this decision on page 183. 
0, Butler's Warehouses, Inc., 1 B. T. A. 851; Lynn Ideal Shoe 
ga; B. T. A. 998; Crowell & Little Construction Co., 3 B. T. A. 
“J; Dunker & Perkins Co., 3 B. T. A. 829; Mortigan Monument 
Co. Assn., 12 B. T. A. 831. 
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relative to the application of a net loss against the year 
1918 and the intent of Congress in making such a pro- 
vision, the taxpayer, not having been in existence in 1918, 
a net loss for the year 1919 could not be deducted from a 
succeeding year’s income. Many cases have been settled 
on this basis by the Bureau of Internal Revenue. 

The Stimpson Computing Scale Co. paid the additional tax 
as required by the Board’s decision and subsequently suit was 
brought in the District Court. The Treasury Department 
granted a refund on the basis of the Court’s judgment. 

In most cases the statute of limitations now prevents 
other taxpayers from taking action in an attempt to obtain 
the same ‘basis of settlement as was made in the case of 
the Stimpson Computing Scale Co. 

From the information that is obtainable it appears that 
the Bureau of Internal Revenue was not responsible for 
the delay in releasing the District Court decision. It seems 
that the records of the General Counsel’s Office disclose 
that the decision was rendered late in 1927 and that the 
General Counsel had knowledge of the decision at that 
time. In the memorandum of the attorney who handled 
the case at the head office, written about January 1, 1928, 
it was recommended that the judgment be paid and no 
appeal taken, since it was feared an adverse Circuit Court 
decision with an opinion would confuse the “situation,” in 
view of contrary decisions of the Board of Tax Appeals. 
It is evident from the memorandum mentioned that the 
Department did not withhold the release of the opinion 
as they were not aware of its existence. The individual 
who handled the case is no longer in the Bureau and the 
division-head in office at this time has no accurate recollec- 
tion of the circumstances except as disclosed by the mem- 
orandum mentioned. It has been suggested that possibly 
the opinion was not withheld by the Court, but that the 
usual publishers of such decisions just failed to print it. 
However, no one in the Bureau of Internal Revenue seems 
to know anything about that. 


ITH the aid of an inventive turn of mind one who seeks 

mystery seldom fails to find it, even in the most prosaic 
events of life. There are those, for example, who envisage 
a mysterious and even an insidious plot in the failure of the 
Bureau of Internal Revenue to reveal separate statistics on the 
total individual income tax payments as of March 15 for the 
year 1929, from which the extent of financial losses in the 
October and November security market collapse might be 
deduced. 


In other years such data have not been available from offi- 
cial sources earlier than June or July, and about the same 
length of time will probably be required for the classification 
this year. Published statements by various collectors of in- 
ternal revenue shortly after March 15, comparing individual 
income tax payments this year with those of a year ago, ap- 
parently have been mere guesses. 


The first quarterly payments of income taxes, including those 
of both individuals and corporations, proved to be only 
$41,000,000 less than a year ago. It is quite probable that in- 
creased taxes paid by corporations largely compensated for a 
sharp shrinkage in individual income tax payments. Even the 
first quarterly payment data are not likely to serve as a fair 
basis for comparison with the corresponding period of last year 
if, because of reduced income tax liability, a larger proportion 
of individuals this year paid the tax due for the year in one 
payment, instead of in four quarterly installments. 


"THE Commissioner of Internal Revenue, acting through Mr. 
L. A. Mitchell, recently appointed a new special tempo- 
rary committee in the Income Tax Unit with offices at 511 
National Press Building (Income Tax Unit) composed of four 


members: Mr. Thomas F. Callahan, chairman, formerly of the 
Office of the General Counsel, Bureau of Internal Revenue: 
Mr. Julian G. Gibbs, of the General Counsel’s staff; Mr. C. C. 
Marsh from the Special Adjustment Section, Income Tax Unit, 
and Mr. Paul C. Croarkin from the General Counsel’s Office. 

The function of this committee seems to be best described as 
a sort of “catch all,” in that it will take under consideration 
and examine all outstanding assessments made by the Commis- 
sioner of Internal Revenue as far back as 1919 down to date, 
particularly where the assessment is large, or, if not large, 
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where the assessment is of long standing, and where the 
Government has or is now not making an active attempt to 
collect the tax which has been assessed. This will include 
cases where assessments have been made and the Government's 
right to collect is in doubt, where the success of an effort to 
collect is doubtful through insolvency or evasion of the tax- 
payer and where the Government has been dilatory, or for 
some other reason the tax has not been collected. Such out- 
standing assessments, it is said, are numerous in the cases of 
oil companies, sugar companies, ticket brokers, and bootleggers, 
particularly. 

The committee will not operate in the capacity of a “review” 
division nor will it have charge of cases that are being handled 
in any other regular routine, or of cases that are active and 
being handled by any other division of the Department. In 
short, the committee is formed for administrative purposes to 
“clear up” the records of the Internal Revenue Bureau. 

There will be very little contact between the committee and 
taxpayers or counsel, as the work principally will consist in 
examination and audit of these old cases. (However, as the 
committee progresses in its work and an effort is made to 
proceed in the cases, the contact with the outside will, of course, 
develop. It is thought that perhaps in many cases a case will 
be closed without the knowledge of the taxpayer, certainly 
where the committee concludes that the tax can not be col- 
lected. All of the men on the committee have had consider- 
able auditing experience and it is thought, for the present at 
least, the original personnel will be sufficient to do the work 
without the assistance of additional auditors or clerical help. 
The committee is not designated by name nor will it be recog- 
nized by the Bureau as a permanent part of the administrative 
force. It is the plan of the Commissioner that the committee 
be only temporary. 


TEST case to ascertain if common stocks held in estates of 

nonresident decedents are eligible to classification as “in- 
tangibles” and exempt from multiple transfer taxes or death 
duties will be instituted by The City Bank Farmers Trust 
Company of New York, according to an announcement in 
Trust Companies. 

The recent decision of the United States Supreme Court in 
The Farmers Loan and Trust Company v. Minnesota, 50 Sup. 
Ct. 98, dealt specifically with coupon bonds and registered bonds 
and certificates of indebtedness in applying the doctrine of 
mobilia sequuntur personam and in holding that as intangibles 
of the estate of a decedent they may be taxed only in the 
state of the residence of the decedent. Though the language of 
the Court conveys the inference that such immunity from 
multiple transfer taxes applies also to common stocks, state 
administrative authorities are expected to take a contrary view 
until the issue is adjudicated. 

Unless barred by statute of limitation or absence of laws 
authorizing refund of taxes, fiduciaries of many estates have 
good grounds for instituting the necessary procedure to secure 
refund of taxes illegally paid under the Supreme Court's 
recent decision. The fact that an estate has been closed and 
fiduciary discharged does not bar recovery by the beneficiaries 
of illegal taxes paid by the estate, within the period of the 
statute of limitations. 


RECENT ruling of the Bureau of Internal Revenue, I. T. 
Mimeograph Coll. No. 3802, R. A. No. 550, places a more 
liberal interpretation on the scope of earned income than has 
heretofore been made and will result in reduced tax liability 
for many professional men. The full text of the ruling follows: 
“Under Section 31 of the Revenue Act of 1928 an individual 
is entitled to claim against the tax computed on his net income 
a credit of 25 per cent of the tax which would be payable if his 
earned net income constituted his entire net income. Earned 
income under the statute means wages, salaries, professional 
fees, and other amounts received as compensation for personal 
services actually rendered. 

“Under existing rulings it has been held that professional 
fees in order to constitute earned income must be received a3 
compensation for personal services actually rendered and if 
some instances taxpayers performing professional services wh? 
employ assistants in their offices have been denied the right t? 
include all of the professional fees up to the statutory limit 

of £30000 as earned income. In I. T. Mimeograph, Coll. No 
3471, R. A. No. 385, dated October 25, 1926, the following 
statement appears: ‘If the business requires only a nominal 
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ot to HF services of the taxpayer, as a doctor or a lawyer, the entire 
clude JB profits, not exceeding $20,000 ($30,000 under Revenue Act of 
ient’s J 1928) may be considered as earned income. * * * If a taxpayer 
rt to % js engaged in the practice of a profession on his own account 
tax- [ and employs an assistant over whom he exercises only a per- 
- for IB functory supervision, the profits resulting from the labor of 
out- J such assistant cannot be regarded as earned income by the 
es of employer unless his total net income is less than $5,000.’ It 
sgers, J was not intended to deny the taxpayer the right to consider the 
entire amount received as professional fees as earned income if 
view” [ the taxpayer is engaged in a professional occupation such as a 
ndled J doctor or a lawyer, even though the taxpayer employs assist- 
e and % ants who perform part or all of the services, provided the client 
. In 9% or patient is that of the taxpayer and looks to the taxpayer as 
ses to IB the responsible person in connection with the services performed. 
| “This ruling will also apply to income received as professional 
‘e and [ fees from a professional partnership even though the partner- 
ist in JF ship employs assistants who work on a salary basis provided 
is the IB the clients or patients are that of some active member of the 
ide to § partnership and look to some active member of the partnership 
ourse, JB as responsible for the services performed. 
e will “This ruling should not be construed as applying to ‘any 
rtainly [% trade or business’ in which both personal services and capital 
e col- are material income producing factors. 
nsider- “The provisions of this mimeograph are also applicable to 
ent at J the determination of the earned income credit on amounts re- 
- work I ceived as professional fees under the provisions of Section 209 
1 help. HF of the Revenue Acts of 1924 and 1926. 
recog- “I, T. Mimeograph, Coll. No. 3471, R. A. No. 385, dated 
trative [% October 25, 1926, is amended in so far as it is inconsistent with 
amittee [% this mimeograph. 
“Any inquiries made in regard to this mimeograph should 
refer to the number of the mimeograph and the symbols I. T.: 
ates of  E: RR.” 
as “in- ———_—_——— ; 
- death j Fgere is filed in the Supreme Court of the United States 
Trust by the Department of Justice a petition and supporting 
nent in brief for a writ of certiorari to the United States Circuit 
Court of Appeals for the Fifth Circuit, asking a review of 
‘ourt in JB the case of Anthony LaFranca, which involves issues which 
50 Sup. §§ arise in connection with the taxation of income derived from 
d bonds @ illicit manufacture or sale of intoxicating liquor. 
trine of It appears that in November, 1927, a suit was instituted 
angibles #@ to recover from LaFranca about $2,000 in taxes and penal- 
in the MM ties under the Internal Revenue law. The defendant was 
uage of charged with having sold intoxicating liquor in the State 
y from § of Louisiana and became subject, under the laws, to a retail 
-s, state MM liquor dealer’s tax and penalties, which were doubled in 
ry view —@ view of his acts being in violation of the law. It was shown 
; that he had pleaded guilty to the charge of selling liquor. 
of laws The judgment in the District Court of Louisiana was given 
tes have MM against the defendant, who took the case to the Circuit 
o secure # Court of Appeals which reversed the judgment of the lower 
Court’s court. 
ysed and The Department of Justice in its brief states that the 
eficiaries M feview is of great importance in the enforcement of the 
d of the National Prohibition law, and the collection of Internal 
Revenue taxes imposed upon the illicit manufacture and 
sale of intoxicating liquor. It points out that “the effect of 
is the decision of the Circuit Court of Appeals is to compel 
s a morepm the government whenever an act in violation of the National 
than has Prohibition Act also gives rise to liability for a tax under 
“Tjability ag the Internal Revenue laws, to choose whether it will pro- 
- follows: “ed to collect the tax, or will prosecute the offender. It 
individual # not under that decision do both.” Attention is called 
>t income fm '° 4 report of the Judiciary Committee of the House of Rep- 
ple if his sentatives in which it points out that the intent of the law 
~ Earned fs that there shall be no evasion of the taxes and penalties 
ofessional fm '™Posed by reason of the fact that the manufacture or sale 
- personal of intoxicating liquor is in violation of the law. Among 
other things quoted from the report of the House Judiciary 
ofessional fe COmmittee, in support of the legislation known as the 
ceived 3 Willis~Campbell Act, of the 67th Congress, is the following: 
d and in here is no practical way of distinguishing between bev- 
vices whogg age and nonbeverage liquor, and there certainly can be 
e right tof"° ood reason why the man who makes liquor in violation 
tory limit{|°! law should be dealt with more leniently than the man 
Coll. No. who makes it for lawful purposes. During the last year the 
following 2°Vernment collected more than $138,000,000 in revenue 
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present rate of taxation will be maintained if it is not in- 
creased in the next revenue law.” 

On account of the finding of the appellate court, in al- 
leged opposition to the intent of Congress in passing the 
law, the Department submits that the petition for a review 


of the decision of the Circuit Court of Appeals should be 
granted. 


HE thirteenth anniversary of entrance of the United States 

into the World War finds treasury statistics showing that 
the United States has spent approximately $51,400,000,000 as a 
result of its participation in that conflict. Including $7,470,- 
000,000, present value of war obligations due the United States 
from other nations, and $3,782,587,000 obtained from war mate- 
rial salvage and other income, the treasury figures show the net 
cost of the war up to June 30 last was $37,573,960,000. For the 
current year expenditures directly attributable to the war will 
amount to about $1,162,000,000. The cost of the war has been 
greater than the cost of all residential building completed in 
the United States during those thirteen years, and more than 
twice as much as the expenditures for teachers and superin- 
tendents of public schools in the United States during the same 
period. 

War costs and the annual bill for national defense make up 

about 66 per cent of all government expenditures. For the 
fiscal year ending June 30, 1929, these expenditures amounted 
to $2,361,000,000. Indications have been that these costs would 
be greater this year than last because of the increasing ex- 
penses of the Veterans Bureau, the War Department and the 
Navy. 
Including the present “value” of the war debts due to the 
United States from foreign powers $7,470,000,000, so-called 
war assets amount to $9,004,887,000. Sales of war materials, 
other items and war assets brought the net cost of the war to 
the United States to $37,573,960,000 up to June 30, 1929. 

Of the costs of war which will continue for years to come 
interest on the war debt will cause the greatest outlay. Up to 
June 30 last, the interest payment had been $6,748,088,000. This 
will decrease as the public debt is retired but it will be an im- 
portant item of expenditure for at least twenty years. 

Care of the veterans of the World War cost the Government 
$3,524,564,000 up to last June. The largest single item was 
in military and naval compensation, which amounted to 
$1,189,481,000. Other items were $560,000,000 for the adjusted 
service certificate fund, $663,085,000 for military and naval 
insurance, $493,990,000 for vocational rehabilitation and 
$255,463,000 for hospital facilities. 

The War Department’s expenditure for the fiscal years 1917 
to 1921, covering the period of actual conflict and the years of 
readjustment was $16,283,569,000, of which $6,873,420,000 was 
for army supplies, $2,819,195,000 for pay and $3,203,479,000 for 
armament of fortifications. In the spent $3,480,781,000, and 
the Emergency Fleet Corporation $3,316,100,000. Operation of 
transportation systems cost the Government $2,276,872,000. 


[NCOME taxation has become an increasingly important fac- 

tor as a source of governmental revenue during recent years, 
and the movement is spreading, particularly in the United 
States, according to a study entitled “State Income Taxation,” 


recently completed by the National Industrial Conference 
Board. 


Taxes based on the incomes of either business enterprises or 
individuals or both at present are levied in more than 50 
countries, and in the United States, already twenty states 
besides the Federal Government are levying such taxes, as many 
as five states having enacted income tax laws during the past 
year, while various others are contemplating similar legislation. 


The importance of income taxation in the fiscal systems of 
nations is indicated by the fact during the fiscal year 1926-1927 
it yielded 46.5 per cent of the national revenues of Great 
Britain, 35.2 per cent of those of Germany, 24.7 per cent of 
those of Italy and 20.7 per cent of those of France. In the 
United States, 63.8 per cent of the total Federal revenue was 
derived from the Federal tax on incomes. 

The growth of income taxation as a source of revenue of 
state governments in the United States can be measured by 
the steadily increasing amounts collected from 1922 to 1928 by 
thirteen states which have had such tax in effect during that 
period. In the latter year, these thirteen states collected 
$183,000,000, or nearly twice as much as in 1922, when they 
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collected $97,000,000, the increase in yield being due in part to 
increased population, increased incomes, more efficient admin- 
istration in collecting the tax, and in part to increased rates. 
The average per capita income tax collections by these thirteen 
state governments rose from $2.68 the fiscal year ended in 1922 
to $4.60 in 1928, an increase of 71 per cent. 

The ratio of revenue derived from income taxation to other 
taxes levied by the state and local governments increased 
similarly, exact figures, however, being available only up to and 
including the fiscal year ended in 1927. Income taxes in the 
thirteen states combined in the fiscal year 1927 constitute 8 per 
cent of all state and local taxes collected, as against 6.9 per cent 
in 1922. Exceptions are Connecticut, Virginia, Oklahoma and 
South Carolina, the first two showing no increases the latter 
two actual decreases in 1927 as against 1922 in proportion to 
total taxes collected by state and local governments. In Dela- 
ware, the proportion of state income to other state and local 
taxes rose from 3.7 per cent in 1922 to 11.5 per cent in 1927; in 
Massachusetts (receipts from individuals only), from 6.4 to 7.3 
per cent; in Mississippi, from 0.1 to 3.3 per cent; in Missouri, 
from 2.7 to 3.1 per cent; in Montana, from 0.5 to 1.0 per cent; 
in New Hampshire, from 1.1 in 1924 (1922 not being available) 
to 5.1 per cent in 1927; in New York (receipts from individuals 
only) from 5.1 to 6.3 per cent; in North Carolina, from 4.8 to 
7.5 per cent; in North Dakota, from 1.3 to 1.9 per cent; in Ten- 
nessee, where figures are not available for 1922, the proportion 
of income tax yield in 1927 constituted 1.2 per cent of total state 
and local collections; in Wisconsin, the ratio rose from 8.1 in 
1922 to 12.0 per cent in 1927. 

Although income taxation has proved a most productive 
method of raising governmental revenues, it affects, in the 
United States at least, a relatively small proportion of the 
population. In 1927, only about two per cent of the population 
was affected by the Federal personal income tax; in New York 
State, individual income tax returns were filed by only about 
6% per cent of the population, affecting slightly over 27% 
per cent of the families residing in the state, a proportion which 
will probably be further reduced in the 1930 collections because 
of the higher exemptions adopted for the year 1929. In Wis- 
consin, where the state income tax reaches lower in the scale 
of income than in any other state excepting in Delaware, the 
number of individual returns filed in 1925 was a little more 
than 8% per cent of the population and affected 37.9 per cent 
of the families. 


Per Capita State Income Tax Collections 








State 1922 1928 
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*Receipts are for individuals only. 


The total cost of government in the United States, covering 
the aggregate expenditures of Federal, state, and local govern- 
mental authorities and including capital outlays and debt retire- 
ments, amounted to $12,179,000,000 for the fiscal year ended 
June 30, 1927, as against $11,616,000,000 in the preceding year 
and against $2,919,000,000 in 1913. The principal part of the 
more than one-half billion dollar increase was incurred by the 
local governments whose total outlay in 1927 was $6,454,000,000, 
exceeding their expenditures of the preceding year by more 
than $200,000,000. Expenditures of the Federal and the aggre- 
gate of expenditures of the state governments increased by a 
little more than 100,000,000 each, the Federal Government ex- 


penditures for the fiscal year 1927 amounting to $4,069,000,000 


and that of the state governments totalling $1,656,000,000. 
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Petitions for Review Denied by Supreme Court 


Petitions for writs of certiorari have been denied by the 
Supreme Court in the following cases: 


Belt Railway Company of Chicago v. Lucas.—Court of Ap- 
peals of District of Columbia held that a lessee is not autho- 
rized to deduct amounts set aside as a reserve for exhaustion 
of property belonging to the lessor, which, under the lease, the 
lessee is required to replace. 

Metmrath Brokerage Co. v. Commissioner.—Personal service 
classification denied. 35 Fed. (2d) 164. 

Cleveland Railway Company v. Lucas.—Appellate Court held 
company taxable on earnings in excess of return to stockhold- 
ers fixed by city ordinance. 

Corning Glass Works v. Lucas—Court of Appeals of Dis- 
trict of Columbia held no deductible loss was sustained by a 
corporation which sold its stock at a net price of the difference 
between par and the amount paid the purchaser under a con- 
tract providing for sale at par and the payment of a designated 
amount to the purchaser for services. 

Dupuy v. U. S—Court of Claims held suit for recovery of 
taxes is precluded where the taxes were paid pursuant to an 
offer in compromise, the offer having been accepted by the 
Government. 

Hubinger v. U. S—An amount expended in excess of insur- 
ance received in restoring a building partly destroyed by fire 
was held by the Appellate Court (Sixth Circuit) to be capital 
expense. 

Pabst v. Lucas—Court of Appeals of District of Columbia 
held that the excess of losses sustained over income received 
by an individual in 1919 is not deductible as “net loss” from 
1918 or 1920 income where the evidence shows losses did not 
result from operation of a business regularly carried on by him. 

Utica Knitting Co. v. U. S.—Court of Claims held that a loss 
sustained in 1917 on a parent company’s investment in the 
stock of and on an open account due from its subsidiary com- 
pany which liquidated in 1917, is not deductible for excess- 
profits tax purposes, under the Act of 1921. 

Insurance & Title Guarantee Co. v. Lucas—Appellate Court 
(Second Circuit) held that taxable gain resulted from the 
transfer in 1920 by Corporation A of assets for all of Cor- 
poration B, the fact that the corporations after the transfer 
were affiliated within the meaning of Section 240 of 1918 Act 
being immaterial. 


Court Decisions 

(Continued from page 184) 
295, being held to be controlling—United States Circuit 
Court of Appeals, Tenth Circuit; in Thompson Oil & Gas 
Company v. Commissioner of Internal Revenue. No. 192, Feb. 
term, 1930. Decision of Board of Tax Appeals, 15 B. T. A. 
993, reversed. 


Dividends—Cash Dividend Distinguished from Stock 
Dividend.—A cash dividend and not a stock dividend was 
declared in 1916 where in that year a corporation voted an 
issue of $500,000 of preferred stock in addition to its exist- 
ing $500,000 of outstanding common stock, and at the same 
meeting declared a stock dividend of $500,000 (which divi- 
dend was paid by the issuance of the stock) and also de- 
clared “a cash dividend of 100 per cent to be paid in stock 
six and twelve months from date.” The amounts of the 
dividend were credited to the stockholders’ individual ac- 
counts and withdrawn in part in cash by the stockholders. 
In October, 1918, another increase in stock was authorized, 
and $344,000 of the above $500,000, the amount remaining 
to the credit of two of the stockholders, was applied against 
the purchase of the additional stock. The Corporation’s it 
vested capital for the fiscal years ended August 31, 1918 and 
1919, should not include the credits to stockholders repre 
senting borrowed money.—Court of Claims of the United 
States in Henry Vogt Machine Company v. The United States. 
No. E-568. 


Employee Stock Ownership—Taxation of Shares Re 
ceived—Employee Trust Funds.—Where a distribution 1 
the employer company’s stock was made to an employet 
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pursuant to a “stock acquisition plan” involving a trust un- 
der which deductions were made from the employee’s com- 
pensation and contributions were made by the employer, 
income was realized only to the extent of the difference be- 
tween the employee’s contributions and the amount stand- 
ing to his credit in the trust fund, any excess in value of the 
stock actually distributed, which had been purchased by the 
trustees in behalf of the employee prior to the distribution, 
not being taxable at the time of receipt of the stock by the 
employee.—United States District Court, So. Dist. of New 
York, in Walter Schaefer v. Frank K. Bowers, Collector. 


Evasion of Taxes—Assignment of Corporation Contracts 
to Individual Who Owned 99.73% of Stock.—Profits col- 
lected by the president of a corporation from construction 
contracts between the corporation and cértain counties are 
held to be the individual’s income, where the stockholders 
unanimously resolved to sell, assign, and transfer such con- 
tracts to the president (who owned 748 out of 750 of the 
outstanding shares) on condition that he pay the corpora- 
tion an amount equal to the cash invested in the labor and 
materials and relieve the corporation from any further re- 
sponsibility under the contracts, even though no action was 
taken by the board of directors to effect the authorized 
transfer of the contracts.—United States Circuit Court of 
Appeals, Eighth Circuit, in Jowa Bridge Company v. Com- 
missioner of Internal Revenue. No. 8609. Nov. term, 1929. 


Excise Tax on Clubs.—In Ector O. Munn v. Frank Bowers, 
Collector (a test case), in a decision given from the bench by 
Judge Caffey of the United States District Court, So. Dist. 
of New York, it was held that the 10 per cent tax on club 
initiation fees is not applicable to the sale of stock in a golf 
club by an outgoing member. L. 46-215. 


The argument of the plaintiff was that the tax is collect- 
ible only on an amount paid to a club, whereas in the case 
at bar the payment was made to a third person. It is under- 
stood that the Government will take an appeal to the Cir- 
cuit Court of Appeals. 


The tax imposed by Section 801, Revenue Act of 1921 on 
“dues or membership fees,” also includes, as interpreted by 
Regulations, assessments used for payment of running ex- 
penses.—United States District Court, Northern District of 
New York, in Ardsley Club v. Cyrus Durey, Collector. 


Federal Estate Tax.—Decedent’s widow to whom he left 
his entire estate after the payment of debts is held to have 
relinquished her dower rights, where she made no express 
election to release what was given to her in the will under 
the laws of the States of Ohio and Kentucky in which the 
realty bequeathed to her was situated. Under the State 
laws, her failure to renounce the will operated as a sur- 
render of her dower rights, and no deduction from gross 
estate for the value of dower rights may be allowed under 
the 1916 Act—United States Circuit Court of Appeals, 
Second Circuit, in Florence S. Schuette, as Executrix of the 
Estate of Harry. S. Harkness, Deceased, v. Frank K. Bowers, 
Collector of Internal Revenue. Decision of District Court, 32 
Fed. (2d) 817, affirmed. 


The value of property transferred in 1917 to trustees with 
power to change investments, the income to be paid to the 
grantor’s husband for life and to her after his death, and 
the corpus to be distributed after her death, should not be 
included in her gross estate at her death in 1920, the trans- 
fer not being testamentary in character nor intended to take 
effect in possession or enjoyment at or after the death of 
the grantor.—United States Supreme Court in Walter A. 
May et al., Executors, v. D. B. Heiner, Collector. No. 311, 
Oct. term, 1929. Decision of the Circuit Court of Appeals, 
32 Fed. (2d), 1017 (per curiam decision only, affirming Dis- 
trict Court decision, 25 Fed. (2d) 1004) reversed. 

United States District Court does not have jurisdiction 
as to a suit under the Tucker Act, 24 Stat. 505, to recover 
a Federal estate tax where a petition for review of the 
deficiency assessment has previously been filed with the 

oard of Tax Appeals, whose action however, may be made 
the subject of an appeal to a Circuit Court of Appeals.— 
United States Circuit Court of Appeals, Fourth Circuit, in 
Paul Ryland Camp and John M. Camp, Executors, v. United 
States of America. No. 2935. Decision of lower court reversed. 
,,Gifts—Date of Transfer Determined—The date of a 
transfer by gift” is held to have been the date when the 
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donor cancelled and formally surrendered the powers of 
revocation reserved to herself in certain instruments of 
trust rather than the date of the conveyance of the property 
to trustees, under trust indentures for the benefit of her 
husband and three children in which the donor reserved 
to herself the power of revocation. Inasmuch as the for- 
mer date was subsequent to the date of enactment of the 
1924 Act, the transfer was subject to the gift tax imposed 
by that act. Court of Claims of the United States in Abby 
F. Means v. The United States. H-366. 


Income Distinguished from Gift—An amount given and 
bequeathed by will to the decedent’s son “in full for all 
services as executor, and trustee” is taxable income and not 
an exempt gift—United States Circuit Court of Appeals, 
Fifth Circuit, in J. T. Rose, Collector, v. John W. Grant. 


No. 5755. District Court decision, 24 Fed. (2d) 115, af- 
firmed. 


Installment Sales—Where a taxpayer in 1918 changes 
from the accrual to the installment sales method of report- 
ing income, a proper proportion of the installment pay- 
ments received in 1918 and 1919 on account of sales made 
in 1917 and prior years should be included in income, not- 
withstanding the total profits from such sales were pre- 
viously returned and taxed. 


Unrealized profits at January 1 of a given year on install- 
ment sales made prior thereto should be excluded from in- 
vested capital for that year—Court of Claims of the United 
States in John M. Brant Company v. The United States. No. 
H-308. 

A sale of real estate is held to have been effected in 1920 
and not in 1921, under a contract providing for the pay- 
ment of an installment “on the vacating of the premises” 
by the vendor, the payment of interest on the unpaid pur- 
chase price from the date of the contract, entry of the prem- : 
ises for taxes in the name of the vendee, the placement of 
insurance thereon by the vendee for the benefit of the 
vendor and the delivery of possession upon May 15, 1921. 
The property was vacated and possession surrendered in 
April, 1921. Since the initial payment was less than 25 per 
cent of the purchase price, income may be returned on the 
installment basis. (Syllabus of decision of the Board of 
Tax Appeals, 14 B. T. A. 996.) Decision of Board of Tax 
Appeals affirmed, without opinion, by the Court of Appeals 
of the District of Columbia in Grace Harbor Lumber Co. v. 
Commissioner of Internal Revenue. 


Inventories.— Goods the title to which has not passed to 
the purchaser should not be included by him in inventory, 
nor is loss with respect thereto deductible, based on the 
difference between the contract price and the market price 
of the undelivered goods at the close of the taxable year.— 
United States Circuit Court of Appeals, Ninth Circuit, in 


Haas Brothers, a Corporation, v. John P. McLaughlin, Col- 
lector. 


Where the taxpayer, during the taxable year, entered into 
a contract to purchase unascertained steel which expressly 
provided that the steel was to remain the property of the 
seller until loaded for shipment, and the steel in question, 
although certified to the buyer and checked by him was not 
loaded for shipment during the taxable year, the value 
was properly excluded from closing inventory and its pur- 
chase price from purchases, the express provision as to the 
transfer of title prevailing over the taxpayer’s contentions 
that title passed because the contract gave the buyer the 
right to resell after certification by the seller—United 
States Circuit Court of Appeals, Second Circuit, in Barde 
Steel Products Corporation v. Commissioner of Internal Reve- 
nue. Decision of Board of Tax Appeals, 14 B. T. A. 209, 
affirmed. 


Corporation engaged in steel construction is required to 
inventory a reserve of steel kept on hand, designated as 
emergency or stand-by stock but actually commingled with 
that used in production on the same basis as the rest of 
the material in stock, the exception of any amount in a 
business requiring inventories being nothing but a use of 
the disallowed “base stock” method.—Supreme Court of the 
United States in Robert H. Lucas, Commissioner, v. Kansas 
City Structural Steel Co. Nos. 323 and 324, Oct. term, 1929. 
Decision of Circuit Court of Appeals, 33 Fed. (2d) 53 
[Appellate Court reversed the decision of the Board of Tax 
Appeals, 11 B. T. A. 877] reversed. 
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Interest on Overpayments of Taxes.—Where on Novem- 
ber 4, 1925, the Commissioner determined a deficiency for 
the fiscal year 1917 and overassessments for subsequent 
years, the deficiency being assessed November 21, 1925, and 
the overpayments credited against the additional assess- 
ment, the balance of the overpayments being refunded by 
checks dated March 9, 1926, it is held that the credit for 
1918 “was taken” prior to the enactment of the 1926 Act 
and that therefore the provisions of Section 1019 of the 
1924 Act apply as to the amount of interest due the tax- 
payer for the amount of 1918 overpayment credited against 
the 1917 additional assessment, such interest running from 
the date of overpayment to November 21, 1925, the date of 
assessment of additional taxes against which the credit was 
made.—Court of Claims of the United States in West Leech- 
burg Steel Company v. The United States. H-203. 


A credit is taken within the meaning of Section 1019 of 
the 1924 Act and Section 1116 of the 1926 Act when the Com- 
missioner has finally determined that there has been an over- 
payment and has approved the schedules certified by the Col- 
lector. Where such approval of an overassessment was made 
before the enactment of the 1926 Act, interest on the credit 
covering overassessments for 1916 and 1917 against additional 
taxes for 1918 and 1919, is allowable under the provisions of 
section 1119 of the 1924 Act from the dates of overpayment of 
the tax to the date of the additional tax against which credited. 
—Court of Claims in Atlas Powder Company v. The United 
States. J-151. 


A taxpayer is not entitled to interest on an overpayment 
of taxes for 1920 and prior years applied against additional 
taxes for 1917, 1918, and 1919 assessed on March 10, 1926. 
These were not assessments “made under” the 1926 Act, 
section 1116 of that Act, providing for the payment of in- 
terest on credits or refunds, being held to have reference to 
the assessment of taxes imposed by the 1921 Act and sub- 
sequent acts, or additional assessments made in conformity 
with those acts although such additional assessments may be 
made in 1926 after the prior acts have been repealed, except 
for the assessment and collection of taxes accrued there- 
under. Riverside and Dan River Cotton Mills, Inc., v. U. S., 
followed.—Court of Claims of the United States in National 
Equipment Company v. The United States. No. J-83. 


Where the members of a partnership requested the Com- 
missioner as a matter of convenience to apply part of an 
overassessment due the partnership for an overpayment of 
excess profits taxes for 1917, against additional taxes owed 
by them, and the Commissioner complied with the request, 
interest on the credits is to be computed in tHe same man- 
ner as if the entire amount of the overassessment had been 
refunded, that is, from the date of the overpayment to the 
date of the signing of the schedule of refunds. There is no 
provision for the collection by the Government of interest 
on the 1917 deficiencies of the individual members, against 
which the overassessment was credited.—Court of Claims 
of the United States in Charles C. Hoyt, and John Challis, 
Trustee of the Estate of Robert P. Gay, Deceased, as Members 
of the Partnership of Farnsworth-Hoyt Company v. The United 
States. No. H-225. 


Under Section 1116 of the 1926 Act, interest upon over- 
payments credited against additional taxes is allowable only 
to the date on which the additional tax should have been 
paid, where the additional tax is imposed by acts prior to 
the 1921 Act. The Court rules that credit was taken of the 
overpayment for 1918 against the deficiencies for 1916 and 
1917 when the Commissioner signed and approved the 
schedule of refunds and credits; and as this was after the 
passage of the 1926 Act, this Act governs in the determina- 
tion of interest. Since the 1916 and 1917 taxes should have 
been paid before the date of overpayment of the 1918 tax 
no interest is due the taxpayer—Court of Claims of the 
United States in The Pottstown Iron Company v. The United 
States. H-229. 


Invested Capital— The invested capital of a corporation 
should not be reduced by the amount of a mortgage given 
by it as collateral security for the notes of two of its 
stockholders, no question of “borrowed capital” being in- 
volved. 


Invested capital is held not to have included the amount 
of a dividend alleged to have been paid, the taxpayer not 
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having sustained the burden resting on it of showing that 
the Commissioner was in error in disallowing the dividend. 
—District Court of the United States, Dist. of Wyoming, in 
United States of America v. Stahley Land and Livestock Com- 
pany, Inc. No. 1360, Civil Law. 


Where the taxpayer sustained the burden of proof that 
drawings originally charged to expense had a capital value, 
they may be restored to invested capital in the amount of 
their proven cost less sustained depreciation or obsolescence. 
—United States Circuit Court of Appeals, Second Circuit, 
in Isbell Porter Company v. Commissioner of Internal Revenue. 
Board of Tax Appeals’ decision, 12 B. T. A. 621, reversed 
and remanded. 


So-called promissory notes given by employee stock- 
holders for stock are held on the facts not to have been 
part of invested capital—Court of Claims of the United 
ag _ A. Hormel & Company v. The United States. 

o. E-452. 


Invested capital does not include intangible property, such 
as a newspaper’s circulation, unless it was actually paid in 
for the corporation’s stock. 


In computing invested capital for a given year the in- 
vested capital at the close of the preceding year is to be 
reduced by the amount of the income and profits taxes ac- 
crued for such preceding year. 


Current earnings available for the payment of dividends 
paid after the first 60 days of the year are to be reduced 
to the extent of the pro rata amount of the income and 
profits taxes accrued for such year to the date of dividend 
payment.—Court of Claims of the United States in The 
Daily Pantagraph, Inc., v. The United States. No. F-88. 


Where there was a complete liquidation of a corporation, 
every liability being liquidated, including the liability on 
capital stock, the payment by new interests into {ts treasury 
of a certain amount in exchange for shares of capital stock 
held in its treasury constituted all of its invested capital, 
every element of corporate life having been extinguished 
except existence under charter—United States Circuit Court 
of Appeals, Second Circuit, in Musical Instrument Sales Com- 
pany v. Charles W. Andersen, Collector. Decision of District 
Court affirmed and decision of Board of Tax Appeals, 1 
B. T. A. 402, affirmed in effect. 


Invested capital should not include amounts credited to 
accounts standing in the names of stockholders to which 
were credited without formal corporate action their shares 
of corporate earnings, and which amounts the corporation 
later formally recognized as obligations, since such amounts 
constitute borrowed capital—Court of Appeals of the Dis- 
trict of Columbia in Cohn-Goodman Company v. Commis- 
sioner of Internal Revenue. No. 4789. Decision of Board of 
Tax Appeals, 7 B. T. A. 475, in effect affirmed. 


Where all the shares of stock originally issued to stock- 
holders are surrendered to the issuing corporation for re- 
sale, this transaction does not result in legal liquidation ot 
the business, and the amount originally paid for the stock 
remains an item of invested capital, in addition to the 
amounts received upon resale of the stock. Payments by 
stockholders for assets of the corporation in excess of their 
actual value do not constitute paid-in surplus where such 
stockholders received in addition to the assets release from 
certain guaranties and valuable sales connections.—United 
States Circuit Court of Appeals, Second Circuit, in Musical 
Instruments Sales Company v. Charles W. Anderson, Collector. 
(Affirming decision of the lower court, which reversed in part 
Board of Tax Appeals decision, 1 B. T. A. 402.) 


Jeopardy Assessments.—The decision of the Board of 
Tax Appeals, 15 B. T. A. 1311, that collection of a jeopardy 
assessment is barred where notice of assessment was not 
mailed to the taxpayer within sixty days after assessment 
nor within the statutory period was affirmed by the United 
States Circuit Court of Appeals, Fifth Circuit, without 
opinion in Commissioner of Internal Revenue v. Mrs. G. H. 
Connell. 


Jurisdiction of the Courts in Tax Cases.—Pursuant to 
Section 1106 (b) of the 1926 Act the trial court denies juris 
diction as to an action for recovery of 1923 and 1924 taxes 
where a closing agreement with respect thereto had beet 
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executed in 1927.—District Court of the United States, 
District of Connecticut, in Aetna Life Insurance Company v. 
Robert O. Eaton, Collector. 


Additions to a reserve for depreciation upon leased assets 
are disallowed to a lessee on the accrual basis, where the 
lease required it to maintain the assets so that they could 
be returned at the expiration of the lease, since there was 
no definite basis upon which to determine the cost of replace- 
ment until the property had been replaced. 

No loss was sustained upon a sale by a lessee in 1922- of 
leased assets at a price less than the value set in the lease 
which provided for replacement thereof with like property, 
since the cost of subsequently replacing might not be 
greater than such selling price. Affirming Board of Tax 
Appeals decision 13 B. T. A. 1320.—United States Circuit 
Court of Appeals, Sixth Circuit, in Ohio Leaf Dairy Co. v. 
Commissioner of Internal Revenue. 

Net Loss—Charge Against Subsequent Year.—Where a 
company was incorporated in March, 1919, filing its returns 
on a calendar year basis, its net loss for the period ended 
December 31, 1919 is deductible from the net income of 1920 
regardless of the fact that the corporation was not in exist- 
ence in 1918.—District Court of the United States, W. D. 
of Kentucky, in Stimpson Calculating Company v. Robert H. 
Lucas, Collector. This case was decided December 22, 1927, 
but was not released until April 8, 1930. This decision re- 
verses the decision of the Board of Tax Appeals, 5 B. T. A. 
669. 

Nontaxable Income.—Income received in 1925 by a re- 
stricted Indian of the Otoe and Missouri tribe from certain 
restricted land in the Western District of Oklahoma was 
held nontaxable.—District Court of the United States, W. 
D. of Oklahoma, in United States of America v. Horton 
Homeratha and Erle K. Ramsey. No. 4050 Law. 


Losses.—A taxpayer who entered into a transaction prior 
to March 1, 1913, by which she acquired certain rights at a 
certain cost is held to have sustained a deductible loss in 
1921 when “disposition” of those rights is held to have been 
made. On the authority of Houston v. Com., a related case, it 
is held that inasmuch as the March 1, 1913, value of the rights 
could not be determined, the loss deductible is the difference 
between the amount paid for the rights and the value of stock 
received by the taxpayer in 1921 in full satisfaction of the 
rights —United States Circuit Court of Appeals, Third Circuit, 
in Sallie H. Henry v. Commissioner of Internal Revenue. No. 
4211, Oct. term, 1929. Decision of the Board of Tax Appeals, 
13 B. T. A. 4315, reversed. 

Where a building was purchased for factory use at full 
value taking into consideration certain repairs necessary 
prior to use, but where after purchase it was found neces- 
sary to tear down and rebuild certain parts of the building 
instead of the contemplated remodeling, it is held that the 
value of the parts wrecked, based upon reproduction cost, 
less salvage and depreciation, is deductible as a loss.— 
United States Circuit Court of Appeals, Seventh Circuit, 
in Union Bed and Spring Company v. Commissioner of Inter- 
nal Revenue. No. 4249. Decision of Board of Tax Appeals, 
9B. T. A. 352, reversed. 

Percentage Basis of Determining Income.—The Commis- 
sioner’s determination of deficiencies by use of the percent- 
age basis is sustained, the taxpayer not sustaining the bur- 
den resting on him of proving error.—United States Circuit 
Court of Appeals, Fifth Circuit, in Julius Gamm v. Commis- 
sioner of Internal Revenue. No. 5759. 

Personal Service Classification—Personal service classi- 
fication is denied a corporation engaged in making and dis- 
posing of loans for customers, capital, largely borrowed, be- 
Ing an income-producing factor.—United States Circuit 
Court of Appeals, Eighth Circuit, in Franciscus Realty Com- 
pany (formerly Franciscus and Kunz Realty Company) v. Com- 
missioner of Internal Revenue. No. 8703, Nov. term, 1929. 
“snaegs of the Board of Tax Appeals, 13 B. T. A. 1367, af- 
Tmed. 

Property Exchanges—Bases for Determining Gain or 
Loss.—Section 204 (a) (8) of the 1924 Act is not unconsti- 
tutional in providing for the use of the transferor’s basis 
as to property acquired after December 31, 1920, by a cor- 
Poration where the property is transferred to the corpora- 
tion solely in exchange for its stock, and immediately after 
the exchange the transferor is in control of the corporation, 
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etc. The tax involved is not a tax upon capital but a de- 
ferred tax upon profits, which was within the power of 
Congress to levy.—United States Circuit Court of Appeals, 
Ninth Circuit, in Osburn Caltfornia Corporation, a corpora- 
tion, v. Galen H. Welch, Collector. No. 5963. 

‘The exchange in 1922 of stock for bonds, both held for 
investment, is an exchange of property of “like kind or use” 
under the 1921 Act as amended by the Act of March 4, 
1923, and results in no gain or loss to the taxpayer. 


No gain is realized by the transferor of stock upon its 
sale in 1919, where the evidence is conclusive that prior to 
the sale, legal title to and control over the property were 
transferred to the taxpayer’s daughter, a condition as to 
the disposition of the proceeds in the event of sale and.the 
fact that the bonds in which such proceeds were invested 
were later placed in trust for the transferee being held not 
to prevent the vesting of title—-Unitced States Circuit Court 
of Appeals, Eighth Circuit, in Margaret M. Edson v. Robert 
H. Lucas (substituted for David H. biair), Commissioner of 
Internal Revenue.. The decision of the Board of Tax Appeals, 


11 B. T. A. 621, affirmed on the first issue and reversed on the 
second. ; 


A transaction giving rise to taxable income is held to 
have occurred where the taxpayer in 1920 exchanged oil 
and gas leases for corporate stock of a certain conceded fair 
market value, although at the same time all of the stock- 
holders entered into an agreement restricting the sale of 
the stock. The test to be applied is whether the stock had 
a fair market value and was salable by those in whom the 
power of sale was vested under the taxpayer’s voluntary 
agreement. 

Surtax for 1920 is held to have been correctly computed 
by the Commissioner pursuant to Article 13 of Regulations 
45 covering the computation of surtax where there is a 
sale of mineral properties involving discovery value.— 
United States Circuit Court of Appeals, Tenth Circuit, in 
William C. Newman v. Commissioner of Internal Revenue. 
No. 128, February term, 1930. Decision of Board of Tax 
Appeals, 10 B. T. A. 158, affirmed. 

Property Sales—Without opinion the United States Cir- 
cuit Court of Appeals in T. J. Rogers and Victoria V. Rogers 
v. Commissioner of Internal Revenue in effect affirmed the 
decision of the Board of Tax Appeals, 15 B. T. A. 638, in 
which it was held that the total profit from the sale in 1920 
of land is taxable to the vendor where, in order to effect 
a partial distribution of her property, the notes and mort- 
gages covering the balance of the purchase price over the 
cash payment were, at the vendor’s direction, made payable 
to and delivered to her daughter. 

Refunds.—Where a claim for refund of 1920 taxes was 
filed in 1927 within four years after the payment of an addi- 
tional tax but after the expiration of the four year period 
from the time of payment of the tax shown on the return, 
the amount refundable is limited to the additional tax paid. 
within the four year period, and suit for the excess amount 
may ,.not be maintained.—District Court of the United States, 
W. D. of Kentucky, in Stimpson Calculating Company v. 
Robert H. Lucas, Collector. Decided December 22, 1927 but 
not released until April 8, 1930. 

Returns of Husband and Wife—Change from Joint Re- 
turn to Separate Returns.—Husband and wife, having filed 
a single joint return for 1923 within the time prescribed by 
law may not thereafter, by filing amended separate returns, 
have their tax liability for such year determined on the basis 
of separate returns.—United States Circuit Court of Appeals, 
Fifth Circuit, in J. T. Rose, Collector, v. John W. Grant. No. 
5756. District Court decision, 24 Fed. (2d) 115, affirmed. 

A husband and wife having filed a joint return of income 
for 1922, may not thereafter by filing separate amended returns, 
have their tax liability for that year determined on the basis of 
separate returns, there being no affirmative provision in the 
law or regulations permitting such a change.—United States 
Circuit Court of Appeals, Second Circuit, in Ray Morris v. 
Commissioner of Internal Revenue. Decision of Board of Tax 
Appeals, 15 B. T. A. 1252, affirmed. 

Securities. Sale of—Basis for Determining Gain or Loss. 
The basis for gain or loss on shares of stock sold after 
the exercise of rights to purchase additional shares is that 
proportion of the total cost of original shares and those 
acquired through rights which the number of shares sold 
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bears to the total number of shares held after the exercise 
of the rights. The taxpayer is not entitled to recover the 
higher value of the original shares on the sale of a part of 
her holdings. This applies to cases under Acts prior to 
the Revenue Act of 1926.—United States District Court, 
Dist. of Conn., in Thomas Hewes and Genevieve Hewes v. 
Robert O. Eaton, Collector. No. 3332 Law. (This syllabus ap- 
peared in the April issue. It is repeated to correct ambiguity 
relative to the years affected by the decision.) 


Special Assessment.—Appellate court denies jurisdiction 
to review an order of the United States Board of Tax Ap- 
peals in which the Commissioner’s refusal to make special 
assessment under the provisions of Sections 327 and 328 
of the 1918 Act was affirmed. The Court held that the 
matter of refusing special assessment was an act of adminis- 
trative discretion for which the Commissioner did not need 
to give a reason, and that, on authority of Waulliamsport 
Wire Rope Co. v. United States, 277 U. S. 551, the court has 
no jurisdiction to review the refusal—United States Circuit 
Court of Appeals, Third Circuit, in Cramer and King Com- 
pany v. Commissioner of Internal Revenue. No. 4083. De- 
cision of the Board of Tax Appeals, 13 B* T. A. 399, affirmed. 


The action of the Commissioner in denying special assess- 
ment under sections 327 and 328 of the 1918 Act, being an 
act of administrative discretion, is not reviewable by the 
courts in the absence of fraud or other irregularities, on the 
authority of Williamsport Wire Rope Co. v. U. S., 277 U. S. 
551. 

The Commissioner’s decision that bank deposits are not 
to be considered as borrowed capital in determining the 
right of a banking corporation to special assessment is held 
not to be fraudulent, whether it is correct or erroneous. 
The Live Stock National Bank, Sioux City, Iowa, v. U. S., 
36 Fed. (2d) 334, followed—United States Circuit Court of 
Appeals, Ninth Circuit, in National Bank of Commerce of 
Seattle, Washington, a Corporation, v. United States of Amer- 
ica. No. 5768. Decision of District Court, 34 Fed. (2d) 203, 
affirmed. 


Statutory “Election,” Evidence of.—In overruling a de- 
murrer it is held in effect that a joint return filed on March 
15, 1926, should be used as the basis of tax liability rather 
than separate returns filed on March 13, 1926, the filing of 
the separate returns not constituting a binding election.— 
District Court of the United States, Eastern District of 
Wisconsin, in Anne H. McIntosh v. A. H. Wilkinson. 


Statute of Limitations——Pursuant to Section 3228 R. S., 
no claim for refund of 1918 tax having been filed within four 
years of payment of the tax, suit for recovery of the tax 
can not be maintained. Section 252 of the 1921 Act as 
amended by the Act of March 4, 1923, did not extend the 
four-year period to five years but limited (to five years from 
the date the return was made) the time within which the 
Commissioner can make a credit or refund.—United States 
District Court, Eastern District of New York, in J. H. 
Williams & Company v. United States of America. 


Assessments covering 1917 and 1918 taxes are held to 
have been made after the limitation period, letters written 
by the Bureau to the taxpayer stating that waivers had 
been filed being held not competent as evidence that waivers 
had actually been filed—United States Circuit Court of 
Appeals, Seventh Circuit, in Chicago Railway Equipment 
Company v. Commissioner of Internal Revenue. Nos. 4225 and 
4226, Oct. term, 1929. Decision of Board of Tax Appeals, 13 
B. T. A. 471, reversed. 


Collection of tax for 1918 was not barred by the statute 
of limitations where a jeopardy assessment was made within 
five years from the date of filing a completed return (a ten- 
tative return not having started the running of the statutory 
period) and after assessment but prior to the expiration of 
the statutory period a waiver was filed extending the time 
for assessment. This waiver was for an indefinite period, 
but was supplemented by a second waiver on November 
20, 1925, expiring December 31, 1926, and the tax was col- 
lected in July and August, 1926. Recovery of the tax is 
barred. Regarding the waivers the Court states: 

“Consents such as we have here must be construed in the 
light of the conditions existing at the time they are entered 
into; and we think under the facts shown by the record the 
parties intended by these consents that the commissioner 
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should have the right to collect the tax for 1918 at any time 
prior to the date agreed upon.”—Court of Claims of the 
United States in Roy & Titcomb, Inc., v. The United States, 
No. K-48. 


A suit for the recovery of tax for 1918, paid December 
22, 1922, begun more than five years after payment and 
more than two years after a claim for refund was originally 
disallowed, is not barred by the statute of limitations prior 
to July 22, 1927 when final disallowance of the claim was 
made.—United States District Court, So. Div. of So. Dist, 
of Alabama, in Mobile Drug Company v. United States of 
America. 


In determining when a tax for 1922 was paid so as to 
start the running of the four-year limitation period on filing 
a refund claim, the date of receipt of a check by the col- 
lector should be used rather than the date of payment of the 
check by the bank.—Court of Claims of the United States 
in Second National Bank of Saginaw, Trustee of Estate of 
Wellington R. Burt, Deceased, v. United States. No. K-38. 


Without opinion, the United States Circuit Court of Ap- 
peals, Fifth Circuit, in Commissioner of Internal Revenue y. 
J. H. Reese, affirmed the decision of the Board’ of Tax 
Appeals, 15 B. T. A. 1261, in which it was held that failure 
of the Commissioner to mail a notice within sixty days 
after making a jeopardy assessment, (where no notice as 
provided in Sec. 274 (a) had been mailed), and within the 
five-year statutory period, nullifies the assessment and bars 
the collection of the tax. 


The filing of a bond, in and of itself, with an abatement 
claim for 1917 taxes is not a waiver of the statute of limi- 
tations on the determination and collection of a tax within 
the meaning of Section 250(d) Act of 1921. (Syllabus of 
the decision of the Board of Tax Appeals, 12 B. T. A. 1244.) 
The Board’s decision was affirmed by the’ United States 
Circuit Court of Appeals in Commissioner of Internal Reve- 
nue Vv. Gulf States Steel Co. 


Where the filing of a tentative return for 1918 on Form 
1031T was followed by the filing of a return on Form 1120 
which was not sworn to but concerning the general cor- 
rectness of which an affidavit signed by corporate officers 
was later filed, the five-year limitation period on assessment 
did not start to run against the Government. “Here assent 
that the statute might begin to run was conditioned upon 
the presentation of a return duly sworn to.”—Supreme 
Court of the United States in Robert H. Lucas, Commissioner, 
v. The Pilliod Lumber Company. No. 356, Oct. term, 1929. 
Circuit Court of Appeals decision, which reversed Board 
of Tax Appeals decision, reversed. 


Tax Suits—Procedure.—Proceedings before the Board of 
Tax Appeals under the 1924 Act having ended, the taxpayer 
is in a position to maintain suit before the Court of Claims 
though it was instituted while the petition to the Board 
was pending.—Court of Claims of the United States in The 
Daily Pantagraph, Inc., v. The United States. No. F-88. 


Tax Liability, Determination of.—The Court refuses to 
review a finding of the Federal Trade Commission as to an 
amount of overpayment by the Government on a war con- 
tract. Since this amount exceeds the amount due the tax- 
payer for overpayment of capital stock taxes, the Court 
finds that the taxpayer is indebted to the Government in an 
amount equal to the excess of the overpayment on the wat 
contract over the overpayment of capital stock taxes, inter- 
est being accrued on both sums from the dates of payment. 
—Court of Claims of the United States in The Highland 
Milk Condensing Company v. The United States. No. E-588. 


Transfers in Contemplation of Death.—Transfers of cor- 
porate stock (one in December, 1919, one on January 1, 192, 
and one on January 26, 1921) to his wife and children by 4 
decedent who died August 17, 1921, at the age of 73, are 
held not to have been made “in contemplation of death” 
where the animating cause of the transfers was shown not 
to be any present apprehension that death was near at hand 
but the carrying out of a policy long followed in dealing with 
his children of making liberal gifts to them during his lifetime. 
—Court of Claims of the United States in Artemus C. Wells, 
Ralph W. Wells, Daniel Wells, Edna W. Walsh, and Florence 
W. Law, Executors of the Estate of John W. Wells, v. The 
United States. No. H-321. 
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Significant Decisions of the Board of 
Tax Appeals 


Capital Gain.—The petitioner in 1924 executed oil and gas 
} leases covering land owned by him. The leases provided, in 
addition to the usual royalty, for a cash consideration which 
was paid to the petitioner in that year. Held, that the leases 

were not sales of capital assets within the meaning of Section 
} 208 of the Revenue Act of 1924, and that the petitioner is not 
entitled to the benefits of that section..—Henry Harmel v. Com- 
missioner. Dec. 5930 [C. C. H.], Docket No. 38855. 


During the years 1924, 1925, and 1926, the petitioner was a 
member of a paftnership engaged in a brokerage real estate 
business. During the same years he sold as an individual cer- 
tain parcels of real estate which he had acquired more than 
two years prior to the taxable years. Some of this real estate 
was sold through the partnership of which he was a member 
and he paid a commission to the partnership upon such sales. 
Held that the real estate owned by him was “properly held by 
the taxpayer primarily for sale in the course of his trade or 
business” within the meaning of Section 208(a) of the Revenue 
Acts of 1924 and 1926, and that the gains received by him in 
respect of the sale of such real estate were not capital gains 
within the meaning of Section 208 of the Revenue Acts of 
1924 and 1926.—John M. Welch, Sr. v. Commissioner. Dec. 
5935 [C. C. H.], Docket Nos. 30227, 41811. 


Community Property.—The profits from a California hus- 
band’s one-half interest in a contracting business for 1924 are 
held taxable to him, a document executed by him in 1923 pur- 
porting to transfer to his wife a one-half interest in his prop- 
erty and in the revenue to be derived therefrom being held 
ineffective because it was never delivered to her or read by or 
to her. Inasmuch as the husband had control and dominion of 
the whole of the income, U. S. v. Robbins, 269 U. S. 315, is 
applicable-—L. Devincenzsi v. Commissioner. Dec. 5922 [C. 
C. H.], Docket No. 20511. 


Corporate Entity—Relation to Stockholders.—The Board 
will not disregard a corporate entity merely because the cor- 
poration was a family corporation, organized for convenience. 
The distinction between a corporation and its stockholders is 
one of substance and not of form. Decision in E. C. Huffman, 
1B. T. A. 52, followed—Romie C. Jacks v. Commissioner, 
Dec. 5966 [C. C. H.], Docket No. 23939. 

Earned Income.—An insurance agent’s contract with his 
company allowed him all commissions on policies written in 
territory assigned him, but required him to organize such ter- 
titory, write insurance, employ, train and supervise the work 
of subagents therein, whose commissions were paid by him, 
all of which he did. His net commissions were in each taxable 
year in excess of $20,000. The Board held petitioner was en- 
titled to claim in each year $20,000 as earned net income for 
personal services actually rendered.—Fred C. Sanborn v. Com- 
missioner. Dec. 5958 [C. C. H.], Docket No. 40963. 

Federal Estate Tax.—The decedent was a residuary leg- 
atee (owning a 3/16ths interest in the residuary estate) of a 
prior decedent who died within five vears from the date of the 
second decedent and on whose estate a Federal estate tax was 
paid. All payments made by the executor of the prior decedent 
were made from a mixed fund consisting of corpus, gains and 
income. Held that in determining the value of the residuary 
estate identifiable as ‘having been included in the prior taxed 
estate the residuary estate should be reduced by gains and 
income during the period of administration —Ralph W. Grav, 
Henry L. Shattuck, and Francis C. Gray, Executors of the 
Will of Mary C. Gray, v. Commissioner. Dec. 5950 [C. C. H.1], 
Docket No. 28937. 

Gain or Loss.—Petitioner, in the taxable year, was lessee 
of certain coal properties and owner of all the issued stock of 
acorporation obligated by contract to purchase these properties, 
and had personally guaranteed the performance of the contract 
by the corporation and had advanced large sums to meet pur- 
thase payments and operating expenses. The balance of the 
purchase price soon falling due, petitioner sought a refinancing 
through bond issue and effected an arrangement with certain 
bankers who agreed for a fee of $125,000, to underwrite an 
'ssue of $1,250,000 mortgage bonds of the corporation, if un- 
tncumbered title to the properties were obtained by the corpo- 
tation by purchase of petitioner’s lease for $125,000, his equities 
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in the property representing advances made by him for the 
balance of its authorized unissued capital stock, and the pay- 
ment of the balance due under the contract for purchase of the 
property. To effect this arrangement, related and inter depend- 
ent contracts were executed providing for the conveyance on 
these terms to the corporation of petitioner’s interests, the issu- 
ance of stock and payment of $125,000 commissions by petitioner 
to the bankers and payment by the latter for the $1,250,000 bond 
issue. All of these contracts were carried out simultaneously 


at a meeting for this purpose, the corporation being vested with | 


title to the properties, the bonds delivered to the bankers and 
the balance due under the purcha:2 contract satisfied from tne 
payment made therefor. The bankers retained $125,000 from 
the amount due for the bonds in satisfaction of the commission 
agreed to be paid them by petitioner, who receipted the corpora- 
tion for the payment in the same amount due for the lease. At 
the conclusion of the transaction, petitioner held all of the stock 
of the corporation in place of the assets conveyed. Held, that 
the constructive payment of $125,000 to petitioner by the corpo- 
ration for the lease in question did not represent a realization 
by him of income in that amount, as all of the contracts in 
question were interdependent and in effect one transaction, of 
which such payment was merely an incident, petitioner being 
obligated upon receipt of that amount to pay over a similar 
amount to the bankers, and his gain or loss is determined by 
the result to him of the completed transaction—George G. 


Moore v. Commissioner. Dec. 5917 [C. C. H.], Docket 
No. 20835. 


Gross Income, Deductions from.—Where a lease contain- 
ing a provision that upon termination thereof at any time all 
improvements made by the lessee are to become the property 
of the lessor is mutually cancelled prior to the expiration of 
its term, and a new lease is entered into between the same 
parties for the same premises at an increased rental, the un- 
extinguished cost of improvements made by the lessee at the 
date of termination of the first lease remains a capital item 
and should be returned to the lessee by means of deductions 
from gross income over the term of the new lease or remaining 
life of the improvements, whichever is shorter.—E. M. Diebold 
v. Commissioner. Dec. 5949 [C. C. H.], Docket No. 32988. 


Organization expenses of a corporation are not ordinary and 
necessary expenses deductible from gross income in income-tax 
returns. Previous decisions in Emerson Electric Mfg. Co., 3 
B. T. A. 392, and Stmmons Co., 8 B. T. A. 631, followed.— 
Southeastern Express Co. v. Commissioner. Dec. 5957 [C. C. 
H.], Docket Nos. 24172, 32373, 40021, 42431. 


Income of Foreign Corporation.—The petitioner, a Jap- 
anese banking institution with its.principal office in Japan, 
maintained an agency in New York during the year 1919, where 
it kept on deposit a supply of capital. At its Japanese offices 
it contracted with its customers for the extension of credit, 
either under the form of letters of credit or under authoriza- 
tion by letter or cable, by means of which its Japanese cus- 
tomers purchased goods in the United States. The resident 
sellers, acting upon the letters of credit or other authorization, 
drew drafts against the Japanese buyers. The New York 
agency cashed or purchased these drafts. The New York 
agency also, upon its own initiative, purchased drafts drawn 
by residents of the United States against Japanese buyers of 
merchandise. All these drafts were forwarded to the main 
office of the petitioner in Japan where they were collected 
together with interest or other form of compensation for the 
credit extended. Held, that the interest or other form of com- 
pensation so collected in Japan, was not income from sources 
within the United States.-—The Sumitoma Bank, Ltd., v. Com- 
missioner. Dec. 5954 [C. C. H.], Docket No. 18599. 


Income, Taxable.—The petitioner was a limited partner- 
ship and in the year 1919 it distributed its assets to its members 
with the understanding that the income received by the mem- 
bers from such assets should be deposited with the partnership 
to take care of future liabilities, if any. At the close of 1922 
the amounts thus deposited aggregated the sum of $37,557.99. 
Held, that such amounts deposited with the petitioner by its 
members did not constitute income to it—Flint, Goering & Co., 
Ltd., v. Commissioner. Dec. 5936 [C. C. H.], Docket No. 20078. 

Losses, Deductible.—A loss sustained in 1918 may not be 
deducted from gross income in 1924, notwithstanding the fact 
that petitioner was unwisely advised by a revenue agent, as 
well as by others, that he was not entitled to the deduction for 
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1918.—F. W. Darling v. Commissioner. 
Docket No. 34387. 

In August, 1913, A purchased stock in a corporation then just 
created. In 1922, all the company’s assets were sold under a 
deed of trust given to secure creditors, and the company was 
dissolved. None of its stock was redeemed. Held, A sustained 
a deductible loss in 1922, measured by the amount he had paid 
for his stock—Rudolph Bergfeld v. Commissioner; Carolina 
Bergfeld v. Commissioner. Dec. 5931 [C. C. H.], Docket Nos. 
26458, 26459. 

Net Loss.—A loss sustained by petitioner in the year 1923 
as a result of the liquidation of a corporation, organized to 
carry on a business in which he was engaged, was not a “net 
loss” from the operation of a trade or business regularly carried 
on by him and the excess of the loss sustained in the year 1923 
over his income for that year was not a proper deduction under 
the provisions of section 206 (f) of the Revenue Act of 1924 
from his income for the taxable period, January 1 to August 
31, 1924.—A. Lynton Jones v. Commissioner. Dec. 5946 [C. C. 
H.], Docket No. 36119. 


Partnership Income.—Petitioner was a member of a 
partnership which regularly filed returns of income as for a 
calendar year but in each instance computed such income over 
a period ending subsequent to the calendar year, closing its 
books for the computation of income sometimes on one date 
and sometimes another. Petitioner, making his return on the 
basis of a calendar year, regularly included his proportionate 
share of the partnership earnings as reported by the partner- 
ship for such calendar year. Held, that the partnership income 
for 1920 should be computed on the basis of a calendar year 
and that petitioner’s income for that period should be computed 
by inclusion of his proportionate share of the partnership in- 
come as so determined.—J. W. Vaughan v. Commissioner. Dec. 
5953 [C. C. H.], Docket No. 21782. 


Special Assessment.—The business carried on by peti- 
tioner was conducted by a partnership from 1869 to 1902. The 
partnership assets, tangible and intangible, were paid in for 
stock having a par value much less than the value of such 
‘assets in 1902. The partnership business was nationwide but 
no value has ever been set up on petitioner’s books for the 
valuable good will acquired. In 1911, many capital additions 
were charged to expense. The stockholders left dividends in 
the business, such borrowed capital amounting to $175,224.66 
in January, 1919. For 1919, respondent determined petitioner’s 
invested capital to be $894,138.29 and its net income to be 
$767,343.30. Held, that petitioner’s invested capital can not be 
correctly determined ; that an abnormal condition existed between 
the relation of invested captial and net income; and that peti- 
tioner is entitled to have its excess-profits tax for 1919 com- 
puted pursuant to the provisions of section 328 of the Revenue 
Act of 1918—Woodbury Shoe Company v. Commissioner. 
Dec. 5947 [C. C. H.], Docket No. 10229. 


Transferees, Liability of—Certain of the petitioners, 
stockholders of the taxpayer corporation, not being shown by 
the proof to have received assets of the taxpayer directly or 
indirectly, it is, held, that they have no liability at law or in 
equity as transferees for an unpaid tax of the taxpayer. 


Where the taxpayer, a corporation, purchases tangible assets 
from one of its officers and stockholders for a cash considera- 
tion and there is no evidence that the transaction was one made 
in bad faith or with intent to defraud creditors or that it ren- 
dered the taxpayer corporation insolvent, it is held, that respon- 
dent has failed to sustain the burden placed upon him by section 
602 of the Revenue Act of 1928, of proving a liability at law 
or in equity, on the part of such officer and stockholder for the 
unpaid tax of the taxpayer—Joseph A. Steinle, Administrator 
of the Estate of Joseph E. Steinle, v. Commissioner; Sanford 
P. Starks, Administrator of the Estate of Nils O. Starks, v. 
Commissioner; Sanford P. Starks v. Commissioner; Emilie T. 
Wiedenbeck v. Commissioner; Josephine Mackie v. Commis- 
sioner; William Steinle v. Commissioner; Katherine Steinle v. 
Commissioner; George A. Steinle v. Commissioner; Louis R. 
Taylor v. Commissioner; Clinton R. Steinle v. Commissioner ; 
Mark Smith, Jr. v. Commissioner. Dec. 5919 [C. C. H.], 
Docket Nos. 20932-20942. 

Valuation of Property as of March 1, 1913.—Where the 
basis for the computation of the gain on the sale of a factory 
is the March 1, 1913, fair market value, such value may be an 
amount in excess of the residual value of the tangibles depend- 


Dec. 5920 [C. C. H.], 


INCOME TAX MAGAZINE 








May, 1930 





ing upon the earnings over a series of years and other relevant 
factors —The White & Wells Co. v. Commissioner. Dec. 5938 
[C. C. H.], Docket No. 20035. 

Waivers.—Under Section 278(e) of the Revenue Act of 
1926 a collection waiver executed after the effective date of 
that Act is without effect where the collection was Barred prior 
to the enactment of the 1926 Act.—Jacob Brothers Company 
v. Commissioner. Dec. 5916 [C. C. H.], Docket No. 18832. 


Business Books 


State Income Taxes, by the research staff of National Indus- 
trial Conference Board, Inc. Published by National Industrial 
Conference Board, Inc., 247 Park Avenue, New York. (Vol. 
I, $2.00; Vol. II, $2.50.) 

Incidental to a scientific and objective study of substitute or 
supplementary taxes to correct the unjust and impractical sys- 
tems of general property taxes which, though long since ana- 
chronistic as the result of our industrial and financial develop- 
ment, still in many states are the principal source of revenue, 
the research staff of the National Industrial Conference Board 
has produced this comprehensive study of state income taxes. 
It appears to represent the results of a sincere quest for facts 
as to the operation of the income tax for state revenue pur- 
poses rather than an attempt to build up a case for or against 
any particular method of raising revenue for governmental 
purposes. 


Volume I is devoted to a historical development of state tax- 
ation based on net income, in which the more significant 
events in the development of law in each state are traced. 

There is a separate narrative for each of the twenty states 
having income tax laws, in each of which an attempt has 
been made to answer generally a number of questions. What 
were the legislative motives behind the original laws and their 
subsequent modification; were they political, financial, eco- 
nomic or social? Upon what was the tax imposed, was it ap- 
plied to persons or corporations or both and to what extent 
were their incomes affected? What is the nature of the rate 
structure; is it flat or graduated and is there any distinction 
between earned and unearned income? How has the law been 
administered? What disposition is made of the proceeds of 
the income tax? What have been the financial results of state 
income taxation in relation not only to the income of the states 
themselves, but also as to that of the state and local govern- 
ments combined ? ; 

Students of taxation and those interested in or immediately 
concerned with tax legislation will find this volume a reliable 
source of information on the various income tax laws now in 
force. 

Volume II presents a comprehensive account of the salient 
features of state income taxes, discussing such matters as the 
legal basis of these taxes, the different exemptions which they 
provide, the character of the rates which they impose, treat- 
ment of non-residents, and details of tax administration. 

While no attempt, says the preface, is made to set up an 
ideal standard to which income tax legislation shall conform, 
the discussion points out the merits and the demerits of the 
various forms and incidents of such taxes, as they are found 
in the several states. 

The second volume is a supplement to the first which those 
interested in the subject cannot well afford to be without. 


Literary Prize of $3,000 Offered 


A $3,000.00 prize contest for the best literary work on “The 
Soul of America” was announced on April 14 by the 
National Arts Club through President John G. Agar, who 
stated that the object of the award was to stimulate the writ 
ing of a work which will reveal the soul of America as dis- 
tinguished from books in which the authors thoughtlessly 
praise or condemn the national character. 

The award will be made by a committee of members of the 
National Arts Club consisting of William Allen White, Chair- 
man, Mary Austin, Hamlin Garland, Ida Tarbell and Henry 
Goddard Leach. 

Under the rules of the contest, manuscripts submitted may 
be in any literary form—novel, history, poetry or critical essay 
—but only those presenting a constructive view of America, aS 
implied in the title to be given the prize-winning work, will be 
considered by the committee. 
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It is the feeling of those who are sponsoring “The Soul of 


America” contest that the post-war literature of the past decade 


has been given largely to magnifying national faults and to a 
cynical criticism of passing phases of our national life. 

In the deluge of such books, Mr. Agar said, the underlying 
character of America, its achievements and its ideals, have been 
submerged. He expects that the $3,000.00 prize, with all rights 
reserved, will serve to bring out another and older view of the 
aspects of our civilization which are fundamental and admirable. 

The rules pertaining to the submission and choice of the best 
work on “The Soul of America” are as follows: 

The manuscripts to be considered must be from 40,000 to 
100,000 words in length. 

Only those works written between March 31st, 1930, and 
April 1, 1931, will be eligible for the competition. 

All manuscripts must be forwarded to “The Soul of Amer- 
ica” Committee, the National Arts Club, 15 Gramercy Park, 
New York City, not later than April 1, 1931. The manuscripts 
will be submitted anonymously and no prize will be awarded if, 
in the judgment of the Committee, no work is worthy of the 
prize. The judgment of the Committee will be final. 

In connection with the submission of manuscripts to “The 
Soul of America” Committee, the author, whose name must not 
appear on the manuscript, is requested to write a letter to the 
Executive Secretary of the National Arts Club, marking on the 
envelope containing it the words “Personal and Confidential.” 
In this letter the author will give his or her name and address, 
and state the title of the manuscript submitted. The Executive 
Secretary of the Club will be the only one to see these letters 
until after the Committee has announced its award. 

The choice of the Committee will be announced publicly on 
June 1, 1931, and the award itself will be presented to the win- 
ning author at the opening of the annual Book Exhibition at 
the National Arts Club on Wednesday evening, November 4, 
1931. The prize book will be published during the fall of that 
year. 

All rights in the manuscript and book shall remain in the 
author, and all manuscripts will be returned. 


Effect of Sections 611 and 612 Where the 
Collection of an Outlawed Tax Was 


Made After February 26, 1926 
(Continued from page 175) 

bar of the statute of limitations against the United States and 
against the taxpayer shall operate to bar the remedy and also 
to extinguish the liability. This amendment is deemed advis- 
able because of an opinion in a recent decision in the Court 
of Claims (Toxaway Mills v. United States). Although. in 
a case presenting the specific point this opinion very probably 
would not be followed by the Supreme Court. (See Taft, 
C. J., in Graham v. Dupont, 262 U. S. 234, 256, 258.) 

In the case of Alameda Park Company v. Lucas, 
decided by the Court of Appeals of the District of 
Columbia, under date of January 6, 1930, and reported 
in Paragraph 9089, C. C. H. 1930, the Court, in speak- 
ing of the application of Section 1106 (a) of the 
Revenue Act of 1926 to a case where the statute of 
limitations had expired, said “emphasis was added to 
these provisions (Sections 250 (d) of the Revenue 
Acts of 1918 and 1921) by Section 1106 (a) of the 
Revenue Act of 1926, 44 Stat. 9, whereby it was 
enacted that the bar of the statute of limitations against 
the United States in respect of any Internal Revenue 
tax shall not only operate to bar the remedy but shall 
extinguish the liability.” 

It will be seen, therefore, that Section 1106 (a) of 
the Revenue Act of 1926 was enacted for the purpose 
of giving the taxpayers an added benefit under the 
sections of the law limiting the time for the assessment 
and collection of additional taxes. Consequently, the 
construction placed upon Section 1106 (a) by the 
Court of Claims in the Gotham Can Company case, 
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supra, apparently can not be the correct construction 
for the reason that such a constriction creates the 
exact situation that resulted from the decision in the 
Toxaway Mills case and which is the very condition 
that Section 1106 (a) was intended to correct. 

The burden now falls upon the writer to give his 
interpretation of that part of Section 1106 (a) of the 
Revenue Act of 1926 which reads “but no credit or 
refund in respect of such tax shall be allowed unless 
the taxpayer has over paid the tax.” It will be noted 
that after referring to the bar of the statute of limita- 
tions against the United States, Section 1106 (a) con- 
tains a sentence reading as follows: 

The bar of the statute of limitations against the taxpayer in 
respect of any Internal Revenue tax shall not only operate to 
bar the remedy but shall extinguish the liability ; but no collec- 
tion in respect of such tax shall be made unless the taxpayer 
has overpaid the tax. 

In other words, when the statute of limitations has 
run to prevent the collection of taxes from a taxpayer, 
the liability for the-tax is extinguished and likewise 
when the statute of limitations has run to prevent the 
taxpayer from recovering a refund the liability of the 
Government to pay the refund is extinguished. Under 
the system of our Federal tax laws it is very possible 
for a situation to arise whereby the statute of limita- 
tions has run against the Government to collect addi- 
tional tax that may be due; whereas the taxpayer may 
still have the right to recover taxes for the same year 
under a claim for refund duly filed. It would be 
inequitable under such a situation to permit a taxpayer 
to recover the full amount on the basis of his claim 
for refund if he owed additional tax for the same 
year that could not be collected simply because the 
statutory period for collection had expired. Yet that 
is the very thing that would happen if Section 1106 (a) 
did not contain the qualification “‘but no credit or 
refund in respect of such tax shall be allowed unless 
the taxpayer has overpaid the tax.” To illustrate: 
Assume a situation where taxes for the year 1918 are 
involved. The law provides that such taxes must be 
assessed and collected within five years. Suppose that 
in 1922 the Commissioner determined and collected an 
additional tax for 1918 of $25,000.00. The five-year 
period then expired and the Commissioner of Internal 
Revenue could not collect any additional tax for that 
year. Under the law the taxpayer had four years from 
the date of the payment of the additional tax in 1922 
within which to file claim for refund. Let us further 

suppose that in 1926, after the five-year period for 
collecting additional taxes had expired but within four 
years from the date of the payment of the additional 
tax in 1922, the taxpayer filed a claim for refund for 
the year 1918 on the basis that he failed to deduct on 
his original return State taxes paid. The claim having 
been properly filed, the Commissioner would have to 
determine the refund which we will assume was in the 
amount of $20,000.00. But let us further assume that 
in his determination of the amount of the refund the 
Commissioner finds that the taxpayer erroneously de- 
ducted too much depreciation for the year 1918 and 
that on the basis of the proper amount of depreciation 
deductible the taxpayer owed $5,000.00 additional tax 
on this point. If Section 1106 (a) went no further than 
to say that the bar of the statute of limitations against 
the United States shall not only operate to bar the 
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Two or three such leading articles in each issue. 


Tax Decisions:—The important recent decisions in 


all branches of the law are abstracted and anno- 
tated. : 


remedy but shall extinguish the liability then the Com- 
missioner of Internal Revenue, in the above illustration, 
would have to refund the $20,000.00 to the taxpayer 
and there would be no way in which he could offset 


the $5,000.00 additional tax due from him. Conse- 
quently, there was added to the first sentence of Sec- 
tion 1106 (a) “but no credit or refund in respect of 
such tax shall be allowed unless the taxpayer has 
overpaid the tax,” which would constitute the authority 
of the Commissioner of Internal Revenue in the above 
illustration to apply the $5,000.00 against the $20,000.00 
and make a net refund to the taxpayer of $15,000.00. 
This method of offsetting was always employed by the 
Commissioner of Internal Revenue prior to the passage 
of the Revenue Act of 1926 but it could not have been 
followed thereafter had the proviso not been added to 
Section 1106. 

It is submitted, therefore, that the language of See- 
tion 1106 (a) of the Revenue Act of 1926 can not be 
construed to mean that a taxpayer can not recover a tax 
collected after the statutory period for collection had 
expired since such a construction is contrary to that 
part of the Act which provides for a period of limita- 
tion on collecting and is contrary to the intent and pur- 
pose of Congress in passing that section of the law. 

Millions of dollars are involved in the point under 
discussion. It is of vital importance both to the Gov- 
ernment and to the taxpayers. The real effect of Sec- 
tions 611 and 612 of the Revenue Act of 1928 will not 
be definitely known until the Supreme Court of the 
United States passes upon this important question. 
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Corporation Income Tax Increased 
in South Carolina 


(Continued from page 175) 
per cent of the. issued capital stock of the corporation, 
then deducting $6,000 and any deficit reported for the 
year and applying a rate of 2 per cent. The amount 
arrived at will be the tax payable unless that amount 
is less than 4% per cent of the net income, in which 
case the latter figure will be used. 

The provision of the New York law that the mini- 
mum tax shall be not less than one mill upon each dol- 
lar of the issued capital stock at its face value was not 
adopted in the South Carolina bill. 

The rate of the personal income tax under the bill 
will be as follows: On taxable net income up to $2,000, 
1 per cent; excess above $2,000 and up to $4,000, 2 
per cent; excess above $4,000, and up to $6,000, 3 per 
cent ; excess above $6,000, and up to $8,000, 4 per cent ; 
excess above $8,000, 5 per cent. The exemption in 
the case of a single person will be $1,200 and in the 
case of a married person $2,200; exemption for de- 
pendents, $400. 

The bill makes a reciprocal provision in the case of 
nonresidents deriving income in South Carolina. If 
the home state of the nonresidents imposes a tax on 
such income a credit is allowed in computing the South 
Carolina tax, provided the home state of the non-resi- 
dent allows a similar credit. This provision is con- 
tained in Section 3 (a) of the act, the full text of 
which follows: 


Whenever a taxpayer other than a resident of the State has 
become liable to income tax to the State where he resides upon 
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his net income for the taxable year, derived from sources within 
this State and subject to taxation under this article, the South 
Carolina tax commission shall credit the amount of income tax 
payable by him under this: article with such proportion of the 
tax so payable by him to the State where he resides as his 
income subject to taxation under this article bears to his entire 


income upon which the tax so payable to such other State was 
imposed : 


Provided, that such credit shall be allowed only if the laws 
of said State (1) grant a substantially similar credit to resi- 
dents of this State subject to income tax under such laws; or 
(2) impose a tax upon the personal income of its residents 
derived from sources in this State and exempt from taxation 
the personal incomes of residents of this State. No credit shall 
be allowed against the amount of the tax on any income taxable 
under this article which is exempt from taxation under the 
laws of such other State. 


Notes on Taxable Income Received 
Via Fiduciaries 
(Continued from page 169) 


immediately after the stock dividend, he would get 
precisely the same amount whether or not there had 
been a stock dividend. However, if a holder of pre- 
ferred stock receives a stock dividend in common stock, 
as has not infrequently happened in the last few years, 
he immediately becomes the owner of a distinctly dif- 
ferent interest in the corporation. He has all his 
preference rights given him by his preferred stock and 
in addition he has a share in the equity after preference 
stock. The Treasury Department has made no dis- 
tinction between different kinds of stock dividends. 
Yet it is clear that there is a difference in principle in 
the case of a common stock dividend paid on preferred 
stock. 


In 1929 the New York Stock Exchange sanctioned 
to a qualified extent the inclusion of stock dividends in 
income of the recipient corporation. 

The Supreme Judicial Court of Massachusetts in 
the case of Tax Commissioner v. Putnam, 227 Mass. 
522, held that stock dividends were income subject to 
the Massachusetts income tax. In the later case of 
Parker v. Commissioner, 258 Mass. 379, decided by 
the same court in 1927, and long after the Eisner v. 
Macomber decision, it was still held that stock divi- 
dends, although by amendment of the statute not tax- 
able, were income and that gain on the sale of stock 
dividends stock was only the excess of the sale price 
over the value of the stock when received. 

It is at least possible, then, that when a life bene- 
ficiary of a trust receives a stock dividend as part of 
the income payable to him there may be a real question 
whether it is taxable income. At present the Treasury 
Department holds that it is not taxable income under 
I. T. 1622 in C. B., June, 1923, page 135. This deci- 
sion overruled I. T. 1506 and I. T. 1507 published in 
C. B., December, 1922, pages 163-164. The latter rul- 
ings for a short time held that stock dividends received 
by a life tenant were taxable income. It is not to be 
assumed that the exclusion of stock dividends received 
by a life tenant from taxable income necessarily works 
to his benefit. If he does not sell the dividend stock, of 
course, he receives no immediate taxable income. On 
the other hand, if he sells the dividend stock, the gain 
will often be greater if it is treated as a true stock 
dividend and only a part of the cost of the stock on 
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which it is received can be deducted from the selling 
price. If a stock dividend is income when received, 
the value at that date is the basis for gain or loss, 
Hence, if the beneficiary happens to receive the divi- 
dend in a year of small income and to sell it in a later 
year when he runs into higher surtax brackets, the 
total tax may be more if the dividend is treated as a 
true stock dividend than it would be if it is treated as 


income when received, with the resulting smaller gain 
on sale. 


Consequently, it becomes of real interest to certain 
taxpayers to determine whether the stock dividend 
received by a life tenant should be considered to pro- 
duce taxable income. In I. T. 1622, above referred to, 
the Department disposed of the question by the very 
simple process of determining (1) that the Supreme 
Court in the Eisner v. Macomber case said that a stock 
dividend was non-taxable; (2) that it must conse- 
quently be non-taxable income in the hands of the 
fiduciary, and (3) it must therefore have the same 
character when turned over to the life tenant. The 
difficulty in this theory seems to be that there would 
be no reason why the stock dividend should be turned 
over to the life tenant except if it can be classified as 
income. In some states, notably in Massachusetts, 
stock dividends are not so classified and in conse- 
quence must be retained by the fiduciary and not turned 
over to the life tenant. In other states, Wisconsin 
for example, the law treats stock dividends as income 
and requires the fiduciary to pay them over to the bene- 
ficiary. This latter is the law in the majority of our 
jurisdictions. Now in such cases if the beneficiary 
receives income, either what he gets must have been 
income when it came into the hands of the fiduciary or 
else it must have changed its character when it passed 
to the life tenant. It seems to the writer that there are 
very good reasons why, in spite of the Eisner v. Ma- 
comtber case and in spite of the present ruling of the 
Department in I. T. 1622, stock dividends may prop- 
erly be considered income in the hands of the life ten- 
ant. In the first place there is much authority, 
including the Massachusetts cases above referred to, 
for the proposition that a stock dividend may be 
income. In the second place, as in the case of the 
recipient of common stock as a dividend on preferred 
stock, the life tenant who receives a stock dividend 
gets something very different from a mere change in 
the fractional representation of his interest in the prop- 
erty. He has no direct property in the stock on which 
the dividend was paid. He has merely his equitable 
interest in the trust as a result of which whatever is 
properly classified as income is his while he lives. His 
interest in the trust remains unimpaired after distribu- 
tion to him of a stock dividend just as much as it 
would after distribution of a cash dividend. He has 
received, as a result of his ownership of an interest in 
the trust, property in the form of salable shares of 
stock on which he may immediately realize cash if 
he wants to. May it not be that when the questions 
of stock dividends in common stock on preferred stock 
and stock dividends received by life tenants are finally 
litigated, we shall find that the doctrine of the Eisner 
v. Macomber case is not as all inclusive as it seems 
to be under present procedure of the Treasury 
Department ? 





